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ITy a une nation dans le monde qui a pour objet 
direct de ſa Conſlitution la Liberte politique. Nous 
allons examiner les principes ſur leſquels elle la 
fonde, S'ils ſont bons, la Liberte y paroitra com- 
me dans un miroir. 
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© DpiaLOGUE 1. 


d 5 was late in the evening be- 
fore Policrites returned with 
Eunomus from the viſit propoſed. 
What with ſeeing the improvements 
their nEighbour had made in his walks, 
and what with the variety of converſa- 
tion within doors, the time paſſed 
away inſenſibly; and it was late enough 
for Policrites to be at home, at a time 
when he had not ſet out for it. In 
theſe circumſtances Eunomus, who 
was never better pleaſed than when the 
convenience of his Friends gave him 
an opportunity of obliging them, ea- 
B 2 fily 


4 EUNOM Us, 

ſily prevailed with him to ſtay at his 
houſe that night: particularly as he 
was every minute expecting a friend 
on a viſit to him for a few days, who 
was very lately returned from abroad 
after three years abſence; and who 
had ſufficiently gleaned the curioſities 
of Italy, during his ſtay there, to be 
entertaining in the deſcription of his 
travels. 

Before Policrites could well accept 
of the invitation made by Eunomus, 
Philander (for that was the Manger's 
name) appeared in the court-yard. 
The eagerneſs of communicating and 
hearing accounts of perſons and pla- 
ces filled up the converſation during 
the remainder of that evening; and 
by the aid of fancy and deſcription 
they viſited the Grotto of Pauſilippo, 
and Virgil's Tomb; they expatiated on 
the antiquities, the arts, and the na- 
tural 
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tural beauties of ſeveral ſcenes; the 
verdure, fertility, and richneſs of the 
plain of Lombardy; thè delightful lake 
of Geneva, at once chatming the eye 
with the beauty of its water and its 
banks, contraſted with the perpetual 
winter of the Savoy fide, and the im- 
menſely varied culture and population 
of Switzerland; and the almoſt en- 
chanted ſcenery of the Boromean 
Iſlands. They could not forget thoſe 
wonders of nature, the fall of the 
Rhine and the finking of the Rhone; 
that ſtupendous range of Alps unit- 
ing all climates and ſeaſons, the nurſe 
of everlaſting ſhows, the ſource of 
mighty Rivers, the Pillars of the ſky ! 
nor did they paſs over thoſe ſublime 
objects, the Glacieres, Torrents, and 
Volcanos ! 

In ſhort they weatied their imagina- 
tion with dwelling on numberleſs cu- 
B 3 rioſities, 
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riofities, formed by nature and art, or 
conſecrated, by ſtory. The next morn- 
ing when the te- table was removed, 


the converſation grew a little more ſe- 


date and methodical. They began to 
conſider the inhabitants as well as the 
Cities : and did not paſs immediately 
from Naples to Rome; or talk of the 
Alps and. their various Republics, with- 
out remarks on the peculiarities of their 
manners, laws, and governments. 
Eunomus and Policrites, who had ne- 
ver been abroad themſelves, could have 


had very little ſhare in a converſation 


of this kind, if they had not relieved 
the fatigue Philander muſt have un- 
dergone from a continued narrative, by 
intermixing reflections on what they 
heard, with the ſame freedom as they 
occurred. 

And tho' they at firſt, intended no- 
thing more than to paſs thro Italy by 
Philander 8 
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Philander's aſſiſtance, yet by a natural 
progreſs of thought; like the travel- 
ling of Homer's Deities *; they made 
an eaſy tranſition from Italy into 
Greece; and from the moſt diſtant 
Parts of the Eaſt; to the extremities 
of Denmark or Ruſſia: and from 
ſome obſervations advanced on one 
fide, and queſtioned on the other, 
they were inſenſibly led to a more ſe- 
rious contemplation of Government 
in general, and that of their own Con- 
ſtitution in particular. 

It was that part of the converſation 
that is here tranſcribed. I do. not 
exactly remember, what circumſtances 
introduced it, but think it was ſome« 
thing in this manner; 

I am glad however; (ſays Eunomus, 
addreſſing himſelf to Philander) your 
old climate agrees fo well with you 
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and as health is the principal ingre- 
dient in happineſs, I hope you will 
not permit the reflection upon your paſt 
amuſements in other Countries, to 
break in upon your content at home. 


PHILANDER, 


I can aſſure you the reflection upon 
what I have ſeen abroad, will upon 
the whole greatly add to, rather than 

diminiſh, my happineſs in my preſent 

ſituation. He travels to very little 
purpoſe, who brings home only un- 
| eafineſs at being there: and if Eng- 
| land is his home, in my opinion, he 
| cloſes his remarks with as little judg- 
| ment as candour, who concludes his 
| deſcription of what he has ſeen elſe- 


' where, with wiſhes that he had never 
left the countries he has deſcribed. 


EuNouus. 
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EUNOMUS. 


You ſeem to expreſs yourſelf © with 
an heart ſo entirely Engliſh,” that I 
am apt to think you do ſo, rather to 
flatter your preſent company, who have 
never left this little corner of the globe, 
than from the real ſentiments of a Tra- 
veller; at leaſt a preference of this 
kind, was it to come from us who 
have made no compariſon, might 
with reaſon be deemed no better than 
partiality. There have not been want- 
ing thoſe, and thoſe who have been 
travellers, and had more right to de- 
cide, who have allowed our climate 
even no natural production of its own. 
Some (I think) allow us the honour of 
producing nothing but hips and haws, 
crabs or blackberries. More agree 
that our policy, manners, and arts, are 
cither ſtill in many reſpects in a ſtate 

of 
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of barbariſm, or imported from tlie 
happier growth of other countries: as 
if even the conveniencies or the neceſ- 
ſaries of life, were as far from perfec- 
tion in this country, as the Sun is from 
being vertical; or the 

“ Minima contentos nocte Britannos,” 
was applicable to our climate only and 
not at all to our capacity, 


PHILANDER, 

With more juſtice (I will venture 
to aſſert) England deſerves to be re- 
membered among the happieſt ſpots, 
if it is too much to prefer it; and I 
will aſſert this, both as to its climate 


and manners. Addifon, who would 


ſpend his Winters. in the South of 


France, and his Springs in Italy, pre- 
fers the Summers of England: Biſhop 
| Berkeley, who is enraptured with the 


vertü, nay with the fruits of Italy, 
allow 
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allows he ſaw no verdure like that of 
the fields of England: ang that lively 
monarch, who ſaid ſo many good 
things, choſe no bad topic to recom» 
mend his own climate, when he faid, 
% that was the beſt, where he could 
« be abroad in the air with pleaſure 
« the moſh days of the year, and the 
« moſt hours of the day.” You ſee I 
have built upon, your conceſſion, per- 
haps more than you intended, when, 
| becauſe you gave ſome authority to 
travellers, I have drawn all my argu- 
ments from them. Indeed, whether 
you was in earneſt or not, I can not 
help thinking competent. judges, who 
haye lived in more climates than their 
own, are more to be credited not only 
than thoſe who have been confined at 
home all their days, but, (what is moſt 
intolerable) than thoſe who would, put 
on them the magiſterial air of having 
1 ſeen 
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ſeen the world, without any one qua- 
lification for the purpoſe : who have 
viſited foreign countries with an entire 
Ignorance even of the natural face 
and productions of their own, much 
more of its Government and Conſtitu- 
tion. Can they, to men of ſenſe, be 
more ridiculous than he would be, who 
travelled only in his ſtudy, and yet 
would undertake to deſcribe every ſtep 
from the Via Appia to any Roman Villa, 
without ſo much as knowing where. 
the Parliament meets, or the Tower of 
London ſtands ? 
I will not abſolutely deny, but that 
it may, in works of art, be the genius 
of Engliſhmen to imitate rather than 
invent; but then, what they imitate, 
It is allowed they generally improve: 
And ſo, as to our ſoil, thoſe plants 
thrive well here, that had their birth 


in other countries, It is much the 
ſame, 
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* fame, I ſuppoſe, in the great affair of 
e Government and Conſtitution : and if 
8 England from the various intermixture 
| 


of foreign nations in the early part of 
its hiſtory, has imported the Saxon, 
Feudal, and other principles of Law or 

Policy, time has at length ſo woven them 
together, that England may challenge 
the world to produce the like elſe- 
where. I am ſure, if you could give 
up that fancied happineſs, or that ami- 
able enthuſiaſm (as within certain li- 
mits I will allow it to be) of viſiting 
places famous by tradition; thoſe are 
as happy in other reſpects, who never 
leave England. For my own part, and 
it is from experience I ſpeak, I do not 
think a mere viſit to the Tuſculan Villa, 
or Virgil's tomb, at all more rational or 
ſatisfactory than the ridiculous faſhion, 
ſome centuries paſt, of making a pil- 
grimage to Paleſtine, Beſides you 
I | have 
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have enough to admire as to fame or 
antiquity in your own iſland: View 
the ſpot where Cæſar landed, or trace 
| Antonine through England. Or with- 
out going ſo far back for your enter- 
tainment, review thoſe places renowned 
as the ſcenes of the moſt ſhining pe- 
riods in our hiftory ; go and idolize 
Liberty where Magna Charta was 
paſſed; or raiſe in your own mind the 
departed pomp and magnificence for 
| Which the palaces, the monaſteries, or 
' tilts and tournaments of ancient times, 
have made ſo many places remembered. 
All theſe you may view without the 
hazard of travelling into,foreign coun- 
tries: foreign countries you may viſit 
without hazard in deſcription. Bal- 
tancing all my adventures together, I 
had rather have read Addiſon by my 
| fire- ſide, than have travelled with him 


in my Pocket; much more would I 
chuſe 
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chuſe to hear Shaw's account of his 


travels, than to compare the juſtneſs of 
his accounts in the deſarts of Arabia. 
As to the forms of government, I have 
ſeen enough to know they are very im- 
perfect elſewhere ; I am very happy in 
the experience of our own, and only 
with I knew more of it. 


PoLICRITES, 


I ſhould have thought a habit of 
rambling, like all other habits, would 
have produced a fondneſs for itſelf : 
and that Philander would have had a 


great contempt for the kind of vegeta- 
ble life of us who are fixed to a Profeſ- 


ſion, and are obliged to ſpring up, 
flouriſh, and decay in the preciſe ſpot 
that nature or cuſtom has placed us in. 


And rather than a panegyrick on home, 
I ſhould almoſt have expected from a 


traveller the imprecation of the Tar- 
tars 


| 
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tars on any one who talked of a ſet- 
tled home. Thoſe Erratic tribes (it is 
ſaid) have ſo little idea of ſettling, 
that when they are angry with any 
one, they wiſh he may live in one place, 
% and work like a Ruffian.” But tho' 
we are obliged to Philander for making 
us eaſy by uniting home and happineſs, 
I can not altogether concur with him 
'in condemning all Europe in a lump, 
as he ſeems to have done; nor am I 
in the leaſt able to judge of the advan- 
tage our own has on the compariſon, 
unleſs I knew in what points diffe- 


rent States were compared, 


PHILANDER. 


F. 4. No minute detail in the one 
caſe, or exact compariſon in the other, 
is wanting 'to decide this point, I 
think, the moſt general ideas of go- 


vernment will ſhew us, that thoſe elſe- 
where 
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where are not greatly to be admired, 
becauſe moſt of them fall at leaſt much 
below our notions of good government 
in the abſtract: and the moſt general 
deſcription (if it be but true) of our 
own, will, I am apt to imagine, as 
beſt correſponding to our ideas of good 
government, ſhew the preference I 
hinted was not very extravagant or 
ill- founded Nor would I decline in 
proof of my aſſertion, an undertaking, 
which perhaps would give us all ſome 
trouble; myſelf in ſtating what I take 
this idea of good Government to con- 
fiſt in, and you in attending to me; if 
Eunomus will engage in the moſt la- 
borious part 'of the work, by giving 
us a general ſketch of our own Conſti- 
tution : after which it will be very eaſy 
to ſee, whether I was right in the no- 
tion I advanced, 


Vor, III. & EuNo- 
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8 Eunomus. 
I ſhall very readily ſubmit, without 
an apology, to the terms you have 


preſctibed ; I think the ſubje& ſo in- 


tereſting, that it can not be conſidered 
out of time: and if we do not do it 
juſtice now, we ſhall leave more to be 
faid another time; ſo that the ſooner 
Philander begins the better, 


LY 
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8 5, From the tenor of my propo- 
ſals, and the broken precipitate man- 
ner in which I take up this ſubject, 
you will neither of you expect a nice 
tketch of any government in particu- 
lar; much leſs that I hould make uſe 
even of my own obſervations ſo far 
ax to. apply them to the intereſts. of 
our own Country. This I own. is a 


province politicians ſhould extend to 
nſec 44 p 6 & the 


DIALOGUE II. 19 
the utmoſt ; but the meaſures neceſſary 
in the cabinet, would be ill-timed in 
converſations The real power and 
ſtrength of all ſtates is comparative, 
and muſt therefore depend upon a view 
of others as well as themſelves : but 
we are not now planning .conqueſts; 
or defending ourſelves from invaſions. 
The internal ſtrength of a State is what 
I am to conſider ; what characteriſes 


it as a civil ſociety, and what is prin- 
cipally its own: may I explain myſelf 


in two words, by ſaying it is the 
% moral character” of a ſtate! that is 
now before us ? 

9 6. The beſt orighmb of beiety 
that has been given us, is that of com- 


| pat#; it in reality is the only one, 


that correſponds with the condition of 
men before the exiſtence of ſociety; 
and is the only reaſonable account of 
men's ever quitting that condition. 
8 | C 2 Men, 
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| es independent of ſociety, are na- 
| turally equal; their rights are exactly 
ö the ſame: in a genuine ſtate of nature, 
{| power and ſubjection, except in parti- 
cular caſes, do not exiſt. 

Power or authority that exiſts in a 
| ſtate of nature, muſt be either uſurped, 
| odr lawfully acquired. No uſurpation, 
or unjuſt force, which ex vi termini is 
| an invaſion of natural right, can be 
|  ___ the juſt © origin of civil ſociety. 

Power or authority to be acquired 
juſtly in a ſtate of nature, may be 
ſuch as parents have over their chil- 
dren for ſpecial purpoſes ; but which, 
being temporary and limited, can ne- 
ver be the origin of that extenſive ſub- 
jection neceſſary to government: and 
10 indeed has this fundamental defect, 
| that it ſuppoſes Men to be Children 

1 all their lives, and to live all in one 
= family. Thoſe who have amiably 
| | pictured 
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pictured a King as the Father of his 
People, or compared a Kingdom to a 
great Family, meant it, I am perſuaded, 
with quite other views. They aimed 
at recommending parental affection in 
the Head ; and ſpontaneous filial duty, 
in oppoſition to coercive obedience, 
in the members of ſociety, to confirm 
the union; by no means to have point- 
ed out parental authority as the origin 
of that union. I would have left Sir 
Robert Filmer in quiet poſſeſſion of 
ſo unwarrantable a conceit, if I had 
not found Sir William Temple in ſome 
meaſure of his party. I will only add, 
with a view to this laſt writer, that 
error is often inconſiſtent : and when 
that agreeable author once departed 
from juſt ſolid principles, no wonder 
he would unawares recur to better no- 
tions, and make one part of his eſſay a 


contradiction to another. 
03 Another 
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Another way indeed of acquiring 
juſt Power over another in a ſtate of 
nature, is when one man by his cri- 
minal conduct has forfeited his liber- 
ty, or perhaps his life, to the perſon 
injured. This is the true juſt origin 
of flavery. But admitting, the injury 
was to go in ſucceſſion; and that the 
children of the aggreſſor were born 
flaves to the party injured; ſlavery it- 
ſelf (I ſuppoſe the worſt writers would 
allow) differs ſo much from civil 
ſubjection; and the flaves or ſubjects, 
in ſuch caſes, would be fo few, that 

there could be no pretence of founding 
ſociety in general on this kind of ay- 
| thority, 

It then men in a ſtate of nature, 
that is, perſons who are neither chil- 

| dren nor flaves, are equal and inde- 
_ pendent, how is it poſſible for that 
equality and independency to be 
abridged 
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abridged in forming any plan of civil 
ſubjection, but by their own. free vo- 


—— TT 


luntary conſent 7 
$. 7. After this view of San it 


will be in vain to argue, that no ſuch 
commencement of government in fa& 


can be found of all thoſe that have or 
do exiſt that, not to mention abſo- 
lute Governments, which (it will be 
ſaid) are directly in the teeth of this way 


of arguing, there are whole nations of 


ſlaves who have yet their K's their 


Kings, and their Warriors. 
1 fay it will be in vain to uſe ſach 


arguments, becauſe they neither con- 


clude any thing, nor apply to the 


caſe. As to thoſe who deny any ſuch 


actual commencement of ſociety, as 


that of compact, and yet would appeal 


to fact in ſupport of the oppoſite aſ- 
ſertion, I ſhall only ſay this by way of 


anſwer: till any one fact is advan- 


C 4 . © .ced 


| 
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ced on their fide, to countenance a 
notion ſo contrary to reaſon, I beg 
reaſon may ſtand its ground. It may 


be difficult to ſay from hiſtory what 


was the particular commencement of 
any government or ſtate whatever; I 
believe it will be more difficult to find 


LU = oY 
— — 


any thing like a civil ſtate commencing 


by force. 
To make tyranny the parent of ſo- 


ciety, is too bold a fiction even for the 


poets. Shakeſpear, in an incident of 
this kind, has mixed (as he always 
does) a much greater juſtneſs of think- 
ing with admirable humour and in- 
vention. He repreſents the ſailor Ste- 
phano, in his deſart Iſland ', forming a 
kingdom by conſent of the majority, tho' 
he ſuppoſed but five perſons in the 
iſland. Speaking to Caliban of Proſ- 
pero he ſays, 

* Tempeſt, Act 3. Scene „5 
6 Steph, 


qt 
4 
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46 Steph, Monſter, I will kill this man: his 


- bc daughter and 5 will be king and queen, ſave 


« our graces! and Trinculo and thyſelf ſhall be 
« yice-roys. Doſt thou like the plot, Trin- 
6 culp? 

« Trin. Excellent, Stephano, give me thy 
£ hand.” ; 

Then in the fourth aRt*, we find 
the government is all ſcttled, and 
peaceable ſubjection has taken place. 
The monſter ſays, 

“ Prithee, my king, be quiet.“ 

And his other ſubject ſays, 

4 O king Stephans / O peer! O an Ste- 

% han-! 

So that inſtead of the ſtrange origin 
of government ſome writers pretend, 
Shakeſpear had more propriety than 
to let even his Monſter be governed 
_but by his own conſent. 

20 however ſuch writers tell us, ab- 
ſolute governments kept up by force, 
Scene 5. 

are 


— 
U 
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are well known even at this day, and 
yet are a greater paradox, if the riſe of 
political union is to be deduced from 
conſent alone. May we not ſay, the 
ſame experience from whence they 


collect ſuch inſtances, will go a great 


way in refating them? Many Govern- 
ments are in fact adminiſtered often 
more by tyranny than by Law : But 
what proof is the aQual adminiſtra- 
tion of Government, fo different at 
different times, of its original? Let me 
add, that even ſuch ſtates, whether 
European or Aſiatic, are rarely without 
tome kind of Laws. Now every Law 


Obſerved is a negative on abſolute 


power: becauſe (as a wiſe Antient 


| obſerved) every Law is a kind of com- 
Pact, and a ſecurity of ſome right.: 


12 obedience to Laws is of itſelf 
ſt 


rong evidence of conſent. 


Let 
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Let me add too, the frequent revo- 
lutions in ſuch countries may, in one 
view, be conſidered as evidence of 
Government in general being properly 
founded on conſent alone: becauſe 
they are the ſtrongeſt marks of public 
diſapprobation that can be given of 
any Government's abuſing natural Li- 
berty; which men never intended to 
give up, by forming Societies, but to 
put into better hands. In Govern- 
ments leſs abſolute, the leaſt imagi- 


nable ſhare the people have in making 


Laws are new proofs of a contract. 
Are then thoſe innumerable clans of 
wild Arabs, and untutored Indians, 
that people the vaſt deſarts of Africa 
and America, to be complimented with 
the name of Societies, merely to refute 
a ſyſtem, to which they are the only 
Exceptions ? or indeed, as far as they 
have any union, are they properly ex- 
ceptions 
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ceptions to this great origin of Society ? 
Even thoſe uncivilized tribes, in their 
common intercourſe, have their Coun- 
cils, their Debates, and their for- 
inal Alliances with one another. All 
theſe are the very language of con- 
ſent ; and, as it were, ſo many con- 
tracts in the abſtract. 

This is my idea of Society, or civil 
Union in general; it will be no diffi- 
cult matter, without minutely pur- 
ſuing the ſeveral ſpecies we meet with 
in the world, to ſay which do or do 
not anſwer this great end and origin 
of Society. 
F. 8. Perefixe, and other Hiſtorians, 
tell us, that Henry the Fourth of France 
entertained a project of new ſettling 
Europe by dividing it into fifteen 
States :- you will think my diviſion per- 
haps a little more chimerical, when I 
_ propoſe to conſider Governments only 
in 
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in two lights, either as Monarchies or 
popular Governments. The combina- 
tions of theſe with all their ſhades and 
differences are infinite. Mr Locke, 
1 ſ remember, aflerts, There is in re- 
ality no ſuch form of Government as 
abſolute Monarchy ; no ſuch original 


_ conſtitution as the arbitrary will of a 


Prince abſolutely independent of Law. 
That in point of fact, there are Go- 


vernments where the will of a Prince 
does at leaſt over-rule all Laws, Mr. 
Locke would hardly deny. He muſt 
be underſtood to ſuppoſe a deviation 


| 
: 
! 
: 


| 


from a form of Government to be a 


different thing from the original form 
itſelf. Monteſquieu's whole book is 
founded on a regard to that difference 
and the juſtneſs of the obſervation may 
be ſeen by looking one moment at 
home. You would not I ſuppoſe pitch 
upon the æra of King John, or the 

I milder, 
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milder, at leaſt more artificial, tyranny : 
of Henry the Eighth, as the true re- 


preſentation of our form of Govern- 


ment: they, upon occaſions, exercifed | 


the regal power in England as abſolute 


as the Turk himſelf does in Afia. 


If indeed there is no ſuch form of 
Government as an abſolute Monar- 
chy ; I will venture to add, that of a 
pure Democracy is altogether as ideal; 
that no Government can ' poſſibly be 


; adminiſtered, and conſequently can 
exiſt, without ſome delegation. of the 


executive power; or ſome legiſlative 
powers veſted in repreſentatiyes of ſome. 
ſort. or ether. In proof of this I (in 
my turn) will appeal to the momentary 
aſſemblages of the wildeſt Arabs ever 


formed under ſome Captain. There 
is ſcarce. even a, popular inſurrection 


in a State, but what is headed by ſome 
choſen leader. I conclude. then, as &; 
| 2 8 ſet 
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ſet of people in forming Society would 
never give up their Liberty and their 
Intereſts to the abſolute management 
of one man; ſo on the other hand, in 
order to preſerve both with harmony, 
they muſt delegate ſome truſt, ſome 
management, if not to a ſingle perſon, 
yet to a few. It is the quantity of 
power that is delegated, and the num- 
ber of perſons to whom it is delegated, 
that form the proper and moſt ſimple 
view of that great variety of Govern- 
ments that now exiſt in fact, or are 
made to exiſt in the imagination. 
9.95 Having thus conſidered the 
origin of Government in the abſtract, 
and the forms of them in the ſimpleſt 
light that is poſſible, there are other 
very intereſting queſtions I could wiſh 
to ſet in agitation, if I did not appre- 
bend them too indeterminate in them- 
{elves ; certainly too copious for an 
accidental 
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accidental converſation. I mean, what 
could in reaſon or probability (for in 
fact I have all along ſuppoſed it almoſt 
_ Impoſſible to) account for the riſe of 
different forms of Government ? How 
much more ſubtle and refined, though 
far leſs intereſting as being purely ſpe- 
culative, are thoſe queſtions in Poli- 
tics, about ** the beſt form of Go- 
« vernment,“ and the poſſibility * of 
*« univerſal Monarchy ?” I can not 
however help ſaying a word or two 
upon theſe points. | 
Whether ſome experience of 'one 
perſon in critical junctures at firſt oc- 
cafioned greater command and truſt to 
be given him, and afterwards a con- 
fidence to be placed in his deſcendants 
in ſucceſſion, by degrees might found 
an hereditary Monarchy ; or whether 
the neceſſity of entruſting the execu- 
tion of great enterprizes to the com- 
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mand of a ſingle perſon, and that 
truſt, recommended by experience, and 
at length continued in ordinary affairs, 
might be the parent of Monarchy in 
general; I leave you to judge: I ſhall 
only add, an elective monarchy, not 
only as the ſimpleſt idea, one muſt 
imagine, would obtain in the world 
before an hereditary monarchy; but 
monarchy itſelf ſeems not to be the firſt | 
form of Government that ſociety (tak - | 
ing its riſe from compact) would na- 
turally fall into. However amiable a 
form of Government it may be, when 
qualified as with us; monarchy, in the 
abſtract, is certainly the moſt temote 
from the idea of natural equality. For, 
in the abſtract, what can be more op- 
poſite than that any ſet of people, from 
being all equal in power and authority 
among themſelves, ſhould all unite 
under the power and authority of a 
Vo. III. D ſingle 
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fingle perſon? A Democracy, as it has 
leaſt of the idea of Government in it, 
feems however to be the firſt obvious 
mode of aſſemblage from a ſtate of 
nature: it is a ſociety indeed that leaſt 
| infringes on natural liberty, but at the 
ſame time, leaſt corrects the abuſes of 
it, which is the end and aim of all 
' ſocieties. A kind of limited Republic 
ſeems to be the firſt and moſt obvious 
ſtep to a regular ſubordination, and ſo- 
| eiety, properly ſo called: for without 
|  .. ſubordination, no durable form can 
5 | ſubſiſt. The very name of Govern- 

ment implies it. Beſides that the de- 

| gree of Liberty ſeems to make a Re- 
| public an obvious form of government 
from a ſtate of nature, when liberty 
is to be given up: ſo is it a likely 
form to be laid hold of, from the im- 
patience . of mankind, where liberty 
has been abuſed under a monarchy s 
and 
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and that monarchy comes to be diſmem= 
bered by part of the ſubjects ſhaking 


off their antient ſubjection, and form- 


ing new aſſemblages of their own. 
The ſtates of Holland afford a late in- 


ſtance of what I am ſpeaking, The 


ſeveral free ſtates of Italy now exiſting, 
originally the fragments of that vaſt 
empire that fell to pieces by its own 
weight, is a more diſtant but a more 
ſtriking example of the ſame thing, 

$. 10. As to the great queſtion about 


the beſt form of government, leſs need 


to be faid of it; becauſe it is the duty 
of ſubjects under any government, to 
take things as they find them. Tou 
will believe me, when I fay from my 
heart I would not wiſh in the leaſt de- 
gree to alter that I live under, if I 
could. Beſides, a perfect government 
T look upon to be as mere an idea as 


perfect virtue, or perpetual motion. 


D 2 | It 


36 EUNOMUsS. 


It is eaſy enough to have a true general 
idea of the thing itſelf, tho' it may ne- 
ver ſubſiſt but in idea. It muſt be © ſuch 
* an one as will diminiſh leaſt of natu- 
' « ral liberty, and at the ſame time, beſt 
« anſwer the end of ſociety,” our own 
I truſt will ſtand this teſt. But though 
I ſhould not pretend to decide which 
is the beſt form of government of thoſe 
that now exiſt, ſuppoling no one to be 
entirely perfect; yet I can by no means 
_—_ with Mr. Pope when he ſays, 
« that which is beſt adminiſtered is 
« beſt*:” The ſenſe commonly affixed 
to that paſſage is, that the form itſelf 
is indifferent, the goodneſs conſiſting 
merely in the adminiſtration. And if 
that is the ſenſe of it, I no more agree 


For forms of government let fools conteſt ; 
Whate'er is beſt adminiſter'd, is beſt : 
For modes of faith let graceleſs zealots fight ; 
His can't been wrong, whoſe life is in the right. 
Ess Ar on Man, 3. v. 303. 


with 
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_with him in this, than I do in the 
other part of the parallel. I allow 
the mere profeſſion of the beſt re- 
ligion without a good life, will be 
of as little ſervice to mankind, as 
the beſt government without a good 
| adminiſtration ; but to reſolve the 
| goodneſs of the firſt into mere morality, 
and of the other into mere adminiſtra». 
tion, 18 what, I believe, as good Pro- 
teſtants or true Engliſhmen. we can 
not ſo well allow to be a juſt way of 
thinking: and if I ſhould obſerve that 
Mr. Pope himſelf had, on another oc- 
caſion, expreſſed himſelf very different- 
ly, you will grant, from this inſtance, 
that ſecond thoughts may not always 
be the beſt. I am a catholic, (ſays he, 
in one of his letters) in the ſtricteſt 
ſenſe of the word ; if I was born under 
an abſolute prince, I would be a quiet 
ſubject; but I thank God I was not: 
D 3 I have 
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I have a due ſenſe of the excellence of 
the Britiſh Conſtitution.” 
But however, to refute, as well as 
to cenſure the other notion, let us, 
without taking notice of mixed forms, 
ſuppoſe as before, that there are only 
two kinds of governments, a monar- 
chy and a popular government. Theſe 
are founded on principles eſſentially 
different; and they are perfect in their 
kind, when the adminiſtration of them 
is in ſtrict conformity to the principles 
on which they are founded. Suppoſe 
then, in theſe governments, thoſe in 
power either equally acted up to theſe 
principles, or equally departed from 
them: are the advantages in the one 
caſe, and the inconveniences in the 
latter, in both thoſe forms, entirely 
equal? In the firſt caſe, the public 
good is the general aim, but it is pur- 
ſued by different means: and is there 
no 
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no preference as to the means ? In the 
latter, there is a general negle& of the 
public good ; but may not greater op- 
portunities make that negle& more fa- 
tal from one quarter than another ? 
Now this difference of means and of 
opportunities, if there are ſuch, reſult, 
in the caſe ſuppoſed, from the internal 
principles of the government, and not 
from the adminiſtration : becauſe we 
have ſuppoſed the conformity to or 
diſagreement with the proper principles 
to be the ſame in each, and the admi- 
niſtration therefore, as to its conſequen- 
ces, can differ only in reſpe& to thoſe 
original principles, 

So that there is ſome juſtice due to 
the queſtion, in fairly ſtating it: and 
a queſtion can then only be fairly ſtated, 
when eſſential circumſtances are alone 
compared, thoſe that are accidental 
being neglected. And thus was the 
preſent queſtion ſtated in the early ages 

| D 4 of 
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of hiſtory, when the diſpute was of 
more conſequence than it can be in 
mere ſpeculation, In that memorable 
debate preſerved (if not invented) by 
Herodotus, we muſt own Darius was 
fair in his manner of ſtating the pro- 
poſition, when he aſſerted “ that of 
the three forms propoſed, and each 
the beſt of its kind, the beſt popular 
government, an oligarchy, or a mo- 


narchy, the monarchy was far pre- 


ferable.” I, who will not pretend to 
decide on this point, ſhall fay nothing 
more upon this ſubject, than remind 
you of the whole paſſage at length, a 


maſter-piece of its kind, and which 


ſeems to comprehend all the arguments 
| others have ſince uſed on that impor- 


tant ſubject. 
$. 11. But if we were ſure of the 
beſt form of government ; if not only 
** the world was all before us where to 
7 _ chuſe,” 
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chuſe,” but we were to exhauſt the 
imagination, or to realize the fancied 
draughts of Utopia or Lugnag, in 
forming this model of p perfection; 3 how 
could we be ſure it would laſt? Go-, 
vernment, like natural things, will be 
ever flutuating in ſome degree: it 
will be puſhing on from infancy to 
maturity, and from thence to decay. 
It is ever apt to aim at being greater 
than it is, but can never exceed a cer- 
tain magnitude. Univerſal monarchy 
has been the aim of many States, both 
antient and modern : the aim has been 
made with much the ſame ſucceſs in 
the end. It is what no Government 
_will ever arrive — 4 becauſe 0 the | 
| Balance of Power,” its natural check, 
is as old in ſpeculation and experience, | 
as the thoughts of univerſal monarchy. 
For the love of Liberty is at leaſt as 


ſtrong a paſſion in the human mind as 
the 
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ö the love of power; the one conſtantly 
endeavouring to reſtore the natural 
| equality that has been infringed by the 
other: this principle being like the 
| elaſticity of the air, which always in- 
reaſes in proportion to the force that 
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Societies are ſtill, with reſpect to 
each other, in a ſtate of nature ; and as 
' Jealous of liberty and independence, as 
individuals are: And the protection of 
as much liberty as is poſſible, is or 
ſhould be the end of forming alli- 
ances between States, as it was of 
ſorming States, by entering into ſo- 
ciety. | | 

It is pleaſant however to ſee the na- 
tural progreſs of ſociety to enlarge it- 
ſelf; how States have grown by de- 

grees. England, in uniting Wales, 
Scotland, and Ireland; the Saxons, 
ſtill further back, reducing the Hep- 

| | tarchy 
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tarchy to a Monarchy. It is compara- 
tively but of late that France has united 
all its Dutchies to the Crown. If from 
the formation of one entire ſtate by 
uniting ſeparate tracts of country under 
the ſame dominion, we extend our 
views to the coalition of States them- 
ſelves ; what an amazing progreſs to 
power did Spain make, firſt by the union 
of Caſtile and Arragon, and then unit- 
ing in the perſon of Charles the fifth 
Germany and the Netherlands under its 
own head? Then ſee, by a terrible re- 
verſe of Fortune, thoſe very Nether- 
lands, after an intermediate indepen» 
dence of ſcarce a century, almoſt con- 
quered to make up the greatneſs of 
Lewis the fourteenth ; who, if he had 
not been obliged to abandon by treaty 
the union of France and Spain, which he 
had been ſo eagerly endeavouring to ef- 
fect by his arms, would have made very 

large ſtrides to an overgrown power. 
But 


* 
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But overgrown power muſt be its 


/ own enemy, as well as that of the reſt 
of the world. Territory in many caſes 
| may increaſe to the diminution of real 
| power : not only becauſe the eye of 


Government, one may ſay, can ſcarce 
reach, or the arm of Government pro- 


tect, any very extended territory; but 


becauſe other neighbouring States will 


naturally endeavour to reduce a great- 
neſs that threatens their ruin; and be- 
| fides, open attacks will ſow factions and 
make uſe of one part againſt another. 
| You are both naturaliſts enough to 


know that a difſclution will ſoon take 
; place in any body, when the parts of 


es by an inteſtine commotion, are 
thoroughly diſpoſed to ferment. 


England, with reſpect to its poſſeſſi- 
ons, or its connections with the Con- 


tinent, was never, fince it was firſt 


civilized, ſo ſtrictly an iſland, as in the 


| reign of Queen Elizabeth: it was ne- 


ver 
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ver more formidable to Europe; partly 
indeed from the ſituation of its neigh- 
bours, as well as its own. Our large 
acquiſitions and conqueſts on the Con- 
tinent before that time, only kept us 
in perpetual war, though they might 
enable us to ſupport it, Our connec» 
tion within this, and the latter part of 
the laſt century, has not, I truſt, been 
productive of the miſchief to which the 
imagination of Party has ſwelled it, 
but has, in many reſpects, been of the 
utmoſt conſequence to England. What 
becomes of its grandeur in the politi- 
cal ſyſtem, its commerce abroad, or 
its true happineſs at home, without 
the moſt vigilant and active attention 
to the complicated and jarring intereſts 
of the reſt of Europe ? But I find I am 
unawares deſcending to particulars, 
which I diſclaimed at my entrance 
on this ſubject; and for fear of uſurp- 
ing on your province, Eunomus O 


which 
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which with ſome impatience I ex- 


pect you to aſſume, I am glad to ſtop 
here. 


Eu x OoMus. 

F. 13. That impatience you own, 
has, give me leave to ſay, impoſed on 
you, both in making you think you 
have acquitted yourſelf of your taſk, 
and in the expectations it has formed 
in you of hearing me, Tho' you have 
all along with extreme caution declined 
giving us any particulars about govern» 
ment, I was in hopes as a traveller you 
would entertain us with ſome obſer- 
vations on what all Governments, even 
according to your own account, muſt 
have more or leſs; I mean the Laws 
of Society. 


PHILANDER, 


Impoſſibilities, my friend, were no 
* * my ſcheme; a good French 
critick 
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critick ſays, © Le Bre/il etoit decouveri 
pour les Marchands longtems avant que 
tre decouvert pour les Medecins,” I 
may ſay, very few countries out of 
Europe are yet diſcovered for the Laws 
yers, though the merchants, the Phy- 
ficians, and the Profeſſors of mechanic 
as well as liberal arts, have long gleaned 
from all the world. The truth is, 
Lawyers rarely travel themſelves ; and 
their ſtock can be enriched by none 
but themſelves. There have been 
thoſe who in their travels, have picked 
up a whimſical Law, as they would 
an extraordinary foſſil, or the like: 
there have been thoſe too, who have 
collected ſome ſcattered diſcoveries of 
this kind, of which Monteſquieu's 
| book i is the only inſtance worth name» 

ing. 
I own the Laws of different Coun» 
tries, if they could be come at, de- 
4 ſerve 
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ſerve our notice on many accounts; 
as a very entertaining, I will even 
venture, though no Lawyer, to ſay, 
the nobleſt ſtudy in themſelves ; being 
: the greateſt exertion of natural reaſon 
towards the happineſs of ſociety. They 
are uſeful too, as explaining the hiſ- 
tory of thoſe nations they belong to; 
and as connected with one another, or 
producing others: there being no na- 
tion, at leaſt none eminent for civilized 
inſtitutions, but what in its infancy 
has borrowed in part from the ſettled 
policy of others. Thus Sparta did 
| from Crete, Athens from Egypt, Rome 
| from Greece, and all the world in ſome 
meaſure from Rome. 
But it is no wonder that the Laws 
of other countries are ſo little known, 
if we conſider, 1. That Laws are 
a ſubject which few people are ac- 
quainted with. Very few, compara+ 
2 tively 
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tively ſpeaking, know any thing of 
thoſe under which they are bred, and 
of which they daily partake the benefit. 
2. Where there are abilities and incli- 
nation, there is too often want of op- 
portunity. The knowledge of Laws 
wants a longer reſidence, and a more 
ſelect acquaintance in foreign countries, 
than what would ſerve for deſcribing 
or collecting natural curioſities: they 


viſits a foreign country can not under- 
ſtand, ſo every body that lives there 
can not communicate. 3. Many coun- 
tries themſelves, have no materials of 
this kind to communicate. Very little 
Law, I imagine, is to be looked for 


among the I ndians in America, or the 
States of Barb 


OED Res ogy. an AED 


1 


are a ſubject which, as every body that 


| 


I find then we are rather to thank 


you for what you have done, than to 
Vo. III. E expect 
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expect more: and if fo, the beſt apos 
logy I can make for my undertaking, 
will be the readineſs with which, at 
your command, I ſet about it. 

&. 14. The excellence of the Engliſh 
Conſtitution, tho' not ſufficiently ad- 
mired or underſtood by the generality 
of thoſe who Jive under it, has been 
the ſubje& of much applauſe to many 
foreign writers of the greateſt eminence; 
ſome of them have commended it in 
a minute deſcription of its particular 
qualities; others, in diſcuſſing that 
celebrated queſtion about the beſt 
form of Government,” have termina- 
ted the diſpute, by deciding in favour 
of that ( mixed form,” which cally 
reſembles our on. 

The Conſtitution of this Country, in 

a few words, is that of a mixed limited 

Monarchy. The Laws by which it is 

nes are what every man in it con- 
ſents 


DIALOGUE III. sr 


ſents to; the Legiſlature virtually re- 
ſiding in the King, and the whole 
Body of the People: as every man is 
a party, either in perſon, as the King 
and the Peers ; or by Repreſentation, 
as the Commons. The two former act 
| by an inherent, the latter by a_dele- 
gated right, The ordinary power of 
interpreting thoſe Laws is diſtin from 
the Crown and the Legiſlature, The 
executive power is ſolely in the Crown, 
aſſiſted by Council of its own chu- 
fing : and, whenever there is occaſion, 
by the great Council of Parliament, 
The features of Monarchy are viſi- 
ble in the executive Power being veſted 
folely in the King, and in every point 
of his Prerogative. The Limitation of 
the Monarchy is viſible in the King's 
governing according to ſettled Law, 
and in his being only a part of the le- 
giſlative body. 
E 2 Thus 
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Thus are we, in fact, poſſeſſed of 
what Heraclitus of old pictured to him- 
ſelf as the beſt idea of Government, 

| the art of governing All by All. And 
conſidering Government as a kind of 
political Architecture, if a Conſtitution 
like our own reſembles a Pyramid, be- 
cauſe that, of all figures, is the firmeſt, 
from the breadth of its baſe, and its 
being terminated in a point; as Go- 
vernment cannot have a wider founda- 
| tion to reſt on than univerſal conſent, 
or a narrower point than the executive 
authority of a ſingle Perſon ; we . may 
; reaſonably hope, while it ſtands on its 
| baſe, that this Pyramid may vie in 


_— 
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ö ßpsrmneſs and ſtability with thoſe famous 
' monuments of Egypt. 

| I. 15: If I was expected to expatiate 
on the eſſential parts of the Conſtitution 
thus deſcribed, I muſt repeat and ex- 
plain, in leſs general terms, what are 
| the 
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the tights of the king and the peo- 
| ple. | | 
The firſt are well enough compre- 
hended under the ſingle word Pre- 
rogative. By Prerogative I mean the 
antient conſtitutional Rights and Pow- 
er veſted ſolely in the Crown. This 
is a copious ſubject, when it comes to 
be detailed into the ſeveral Branches of 
Adminiſtfation, Revenue, Suits, and 
the like. The great writers upon it, 
Lord Bacon and Sir Matthew Hale, tho 
they have ſaid much, have left more 
unſaid. But the Power of the Crowa 
in the executive part of Government, 
whereby the King acts for the Public, 
is what we are moſt concerned with 
at preſent, as pervading the whole, 
and active in every part of the kingdom, 
and at all times. And ſo abſolute is 
this Prerogative of the King, confined 
by the Conſtitution to the Execution 

E 3 of 


xx EUNOMUS. 


of Laws, not extending to the making 
of them, and exerciſed in the practi- 
cal part of Government; ſo abſolute, 
I fay, is it, that neither Houſe of Par- 
lament regularly takes cognizance of 
any thing that is paſt, without an 
authentic information of particulars 
from the Crown itſelf, either in de- 
bates on the ſpeech delivered from the 
throne, or on papers laid before either 
hpuſe by a meſſage from the King, or 
in conſequence of an addreſs to in 
for that purpoſe. | 

To thew Prerogative, thus defined, 
is not an enemy to Liberty, to which 
ſome have ever affected to oppoſe it, 
I wonld reaſon thus : that the only 


idea of Liberty in fociety is the power 


of acting as we pleaſe, in all caſes not 
forbid by known Law ; that the juſt 


Prerogative is part of the common Law, 


and muſt be evidenced in every inſtance 
ASS as 
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as common Law itſelf is, that is, by 
immemorial uſage, unconttadicted by 
Act of Parliament; and therefore that 
the Power of the Crown ſo eviden- 
ced, can no more be repugnant to 
true legal Liberty, than a particulac 
Law is. No new Prerogative can 
ſtart up at this day, any more than 
new common Law; and any pretence | 
to either, that is eontradicted by an- 
tient uſage, and not ſupported by 
act of Parliament, can have no binding 
power, or produce any legal teſtraint 
on natural Liberty. WR? 

l The chief power then of executing 
national councils, does, by the conſti- 
tution, reſide in the Crown : but the 
King, as a part of the Legiſlative Body, 
in regard to Laws, does nothing in the 
firſt inſtance; he can at any time re- 
ject, but can never propoſe, His Power 
in that particular is only in the laſt re- 
| E 4 forty 
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ſort ; like that of a court of juſtice that- 
has final juriſdiction on appeal, but 


56 


can not interpoſe in the firſt inſtance. 


In both caſes, the excellence of the 


Conſtitution is ſeen, as both are by 


theſe means ſubje to the greateſt ex- 
erciſe of the wiſdom and juſtice of the 
nation. 
The two Houſes of Parliament are 
in all legiſlative Steps mutual checks 
on each other ; each an active part of 
the Legiſlature; each poſſeſſed of va- 
Juable privileges and peculiarities. The 
Houſe of Lords is the higheſt Court 
of Juſtice; the Houſe of Commons 
the higheſt Inqueſt of the kingdom. 
The Judges, are aſſiſtants to the Houſe 


of Lords in their judicial capacity, 


but are members of the Body of the 
Commons, as they emphatically ſtiled 
themſclves on a former occaſion. 
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8. 16. The Conſtitution thus de- 
fined as to its eſſential parts, has been 
groſly miſrepreſented in many very 
important points ; which if I do not 
clear to your ſatisfaction at preſent, 
I ſhall ſo far obtain my end as to 
awaken your attention to them here- 
after. 

The records of Engliſh antiquity, 
few of which remain, and thoſe few 
not fairly examined, have occaſioned 
ſome doubt about the antiquity of the 
Conſtitution. As if in the more an- 
tient parts of its Hiſtory, the traces of 
abſolute Monarchy were diſcernible : 
as if, even in times ſucceeding the 
Conqueſt, the Liberty the people were | 
in fact poſſeſſed of, was rather an Act 
of Grace in the Crown, than a matter 
of Right in themſelves. 

That the actual exerciſe of Govern- 


ment has often in reality deviated from 
7 | that 
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that Conſtitution now deſcribed and 
at this day enjoyed, is too plain to de- 
ny: and in what manner it has done 
fo, I ſhall attempt to reflect on in the 
following obſervations. But the re- 
marks Philander has already made will 
bear me out in ſaying, there is a great 
difference in the out-ſet between con- 
ſidering theſe ſucceſſive variations as 
ſo many new attempts to ſettle a 
Conſtitution, or as endeavours to bring 
it back to the old one already ſettled. 
Hiſtory indeed carries us back as far 
as times preceding the birth of a ſingle 
Government in this iſland. Cæſar 
found the Britons divided into ſeveral 
little States; and the Saxon Heptarcby 
broke that aſſemblage, which the Ro- 
man Government in a great meaſure 
had formed. But from the firſt dawn 
of Monarchy (if even theſe little States 
were not each a kind of limited 
Monarchy 
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Monarchy themſelves) Laws are to be 
found coeval with it. From the Con- 
queſt, I ſuppoſe, this does not admit of 
a diſpute; tho' I am aware even at 
this period, the Laws which I urge as 
a proof of the Limitation of 'the Mo- 
narchy, are turned againſt us. The 
objection on a larger bottom is, that 
the Laws, for a long time after the 
Conqueſt, carry the air of a Royal 
Grant on the face of them, rather than 
that of a Parliamentary Sanction. This 
objection might be anſwered from the 
ſtyle of the Laws themſelves ; and in 
that view, the ſtrongeſt exceptions 
that could be taken would vaniſh as 
ſoon as mentioned : but that ſubje& 
may meet us again hereafter, and 
would be too great a digreſſion in this 
part of our enquiry. 

Others have argued from this want 
of Returns to Parliament being found, 

I .to 
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to the want of Being of a Parliament 
itſelf : which ſuppoſition, beſides be- 


ing refuted by fact in this inſtance, 
may be extended to ſhake the credit of 


half the Engliſh hiſtory. 


Again, the formation of two diſtinct 
aſſemblies of the Lords and Commons, 
ſome have as wiſely made the Æra of 
Repreſentation of the People ; though 


there are arguments enough to prove, 


that the two Houſes were as diſtinct 
in their legiſlative capacity when they 
met together, as they were when they 


ſeparated, and formed two Houſes, as 
we now underſtand the phraſe. It 
would otherwiſe have been unneceſ- 
fary to have reckoned them as com- 
ponent parts of a Parliament in the 
antient Acts, as was uſually done long 
before any traces of diſtinct parliamen- 
tary aſſemblies, | 


The 
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The true antiquity of the Repre-, 
ſentation of the Commons is a point, 
as I take it, entirely unfathomable. 
There is very little evidence at all 
about the matter, that goes very far 
back; and moſt of that is fo ambi- 
guous, as to furniſh no clear deciſive 
concluſion, But whatever the mode 
of this repreſentation originally was, 
or tho' it might long continue to be 
different from what it has ſince been, 
it is very difficult to diſpute its exiſt- 
ence : becauſe it correſponds with the 
abſtract reaſon of things in the idea of 
a free Government; it reſults from the 
origin of Government as founded on 
conſent, and that of our own in par- 
ticular, not an abſolute but a limited 
Monarchy, The Body of the People 
muſt, therefore, always have had fome 
right to ſhare the legiſlative power; 

it cannot be ſuppoted this right could 
ever 
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ever be entirely given up, but only 
delegated to others, entruſted to act for 
them. 

The lateſt writers upon the ſubject, 
who have ranſacked the voluminous 
ceontroverſy kept up by Dr. Brady, Pe- 

tit, and others of the laſt century, and 
who may be ſuppoſed to have picked 
out from all of them what they appre- 
hended the ſtrongeſt part of the argu- 
ment, have left it juſt where it was. 
And as it is eaſy to ſee that in diſcuſſing 
this queſtion much muſt be ſuppoſed, 
as well as argued ; it may be as well for 
8 future, at leaſt for us at the preſent, 
to ſuppoſe at once, without the parade 
and futility of argument, a thing in it 
ſelf highly agrecable to reaſon, rather 
than again to attempt to prove it, much 
more than to attempt to diſprove it, by a 
crowd of authorities, moſt of which 

are dark, equivocal, or inapplicable. 
ö The- 
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The Separation of the Houſes is 
commonly referred by hiftorians to the 
time of Edward the Third ; though 
I have never been able to find on what 
argument the ſuppoſition was built, 
except that of ſeeing no traces of ſe- 
paration before that time. The pre- 
cile year of the ſeparation no body has 
ever pretended to fix; but the ſuppo- 


| 


F 


fition of the ſeparation commencing in 


the reign of Edward III, is very pro- 
bable, as will appear from conſidering 
a very particular circumſtance ;\, which 
1 apprehend will ſupport the notion 
rather by a poſitive fact, than leave it 
to be barely concluded (as it has hi- 
therto been) from want of evidence to 
the contrary, | 
Lord Hale, from a very careful in- 
ſpection of the old Parliament Rolls, 
has obſerved, that from the time of 
Edward I. Acts of Parliament were 
drawn 


64 EUNOMUS. 


drawn into the form of a Law in the 
firſt inſtance; — but he adds, that 
from near the beginning of the reign 
of Edward III. till very near the end 
of Henry VI. they were not in the firſt 
inſtance drawn up into the form of 
Acts of Parliament, but the petition 
and anſwer were entered in the Parlia- 
ment Rolls, and out of both, by the 
advice of the Judges and others of the 
King's Council, the Act was drawn up 
conformable to the Petition and an- 
ſwer.” - The obſervations ariſing from 
this remark of Lord Hale's, I think, are 
fairly theſe; that on the one hand, the 
ſeparation of the Houſes, ſuppoling it 
happened in his reign, accounts for 
this alteration with reſpect to the in- 
troduction of the petition and anſwer: 


on the other hand, that this altera 
tion in the manner of paſſing Laws, 


was an immediate and neceſſary con- 
ſequence 
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ſequence of their ſeparation, and 
therefore in ſome degree a proof that 
they ſeparated at this time, and not 
before. For, 1. the time itſelf corre- 
ſponds in both caſes. 2. Their connec- 
tion ſeems evident by conſidering that 
more form muſt neceſſarily be required 
in obtaining the Royal Aſſent, and the 
conſent of the Lords, when neither the 
King nor the Lords met together with 
the Commons, than what was required 
when they did meet together. This 
conjecture, however, on a nice point 
of antiquity, you will, I am convinced, 
receiye with candour, as I promiſe, on 
my part, it will not be defended with 
obſtinacy againſt - reaſonable convic- 
tion. | 

$. 17. One would think the objects 
of Repreſentation ſhould be leſs liable 
to difficulty than either its antiquity or 
origin. Every body might know what 


Vor. III. EE a Par- 
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a Parliament is, and that it conſiſts of 
the © three Eftates of the Realm 
yet even here writers of great charac- 
ter have introduced a difficulty, though 
ſometimes perhaps rather to manage a 
preſent controverſy, than grounded on 
any real doubt of their own, Some, 
by the * three Eſtates of the Realm,” 
underſtand the Nobility, Commons, and 
Clergy ; ; and hold a Pa rliament_con- 
fiſts c of th the King a and the three Eſtates, 
of the of the Realm. On the other hand, 
the better part (as I conceive) include 
the King as one of thoſe Eſtates : and 
in their notion, the King, Lords, and 
Commons, are the three Eſtates of the 
Realm: theſe, it is plain, do not in 
this reſpect diſtinguiſh the Biſhops from 
the other Lords, nor the ' Clergy from 
the Commons. * 
. Now if this controverſy is not mere- 


ly verbal, as I ſuſpeR it is, it is capable 
| of 
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of being brought to a ſhort iſſue. It 
may be allowed, I think, that an Eſtate 
of th the Realm, conlidered as . gm · 
ponent or integral part of the Parlia- 


ment, if it means any thing, muſt 
mean one of the eſſential parts of 


Legiſlature ; \ without the conſent of 
which, or of the majority of the ic indi- 

viduals that compoſe it, no Law can 
paſs. Thus it Is well known if a Bill 
does not gain the conſent of the Lords 
and of the Commons, as well as the 
Royal Aﬀent, it never becom es a Law. 
Thoſe who maintain the Clergy, as 

diſtinguiſhed f from the Laity, are a 
diſtinct State of the Realm, muſt, in 
defence of one hypotheſis, be obliged 
to maintain another more difficult to 
ſupp ort than that for which it is in- 
tended to be à foundation. They muſt 
ſuꝑpoſe, as indeed they ſeem to have 


done, that the Clergy in Parliament muſt 
HE: F 2 be 
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8 repreſented by the Hiſhops: from 


which notion theſe conſequences fol- 
low; 1. Firſt then the Clergy, who 
are, except the Biſhops, all of them 
ſtrictly Commoners, are repreſented by 
Lords; a mode of repreſentation not 


_ analogous to that of the Commons 
_among the Laity. 2. If the Biſhops 
are the Repreſentatives of the Clergy, 
and in that caſe a ſeparate State of- the 


Realm, their concurrence muſt be an 
eſſential requiſite to an Act of Legiſla- 
tion: no Law can paſs without their 
| conſent —This «11 have already ſaid, 
muſt b be the idea of an Eſtate of the 
Realm, Perhaps they will abide by 
this latter conſequence, and in proof 
of their notion, refer us to the legiſla- 
tive declaration in every Act of Parlia- 
ment, which runs, © It is enacted by 
the King, by and with the advice and 


conſent of the Lords Spiritual and 
| Tem- 
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Temporal, and Commons, in Parlia- 
ment aſſembled.” This diſtinct enu- 
meration, they may urge, ſhews the 
Spiritual Lords are a diſtinct State of the 
Realm. In my turn I muſt aſk, 1. 
Whether the Spiritual _ Lords would 


not be included if not expreſſed ;- if the 
clauſe had run by the King, Lords and 
Commons ? If I miſtake not, this form 
has been uſed. 2. But tho' expreſſed, 
does it mean any thing more than a 
bare diviſion? Would not the third 
Eſtate, the Commons, if characteriſed 
by the various objects of Repreſenta- 
tion, be the ſame in effect as it is 
now, if it was to run (inſtead of Com- 
mons) Knights, Citizens, and Burgeſſes 


in Parliament aſſembled ? This form I 
know has been uſed, and the effe& has 
been the ſame: and if any argument is 
to be drawn from the ſimilarity of the 
caſes, the expreſs mention or omiſſion 
in the firſt caſe would haye no more 

1 weight 
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weight than it has in the other. And 
yet though the expreſs mention of the 
ſpititual Lords does not make them a 
diſtinct branch of the Legiſlature, there 
ſeem to be many good reaſons for this 
form. This inſertion ſerves as a con- 
ſtant recognition of their Legiſlative 
capacity, either 1, to prevent people 
in all ages 22 againſt their legiſla- 
tive right, from ſome peculiar circum- 
ftances attending them; as their not 
being tried by Parliament as temporal 
Lords, in the forms of proceeding at 
Common n Law; or or their not giving their 
votes on the Trial of a Peer, tho', it is 


well_Enown, they-attend during the 
evidence, decline votin es 


from principles of the — but 


when they retire, always proteſt their 
Light of voting, 2. More particularly in 


theſe later times, to expreſs a juſt abhor- 
rence of the former age, when their rights 
were ſo wickedly attacked, and their 
removal 
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removal from the Houſe of Lords | 
was the firſt ſtep to the diſſolution of 
the Government. This ſacred order, 
a very early eſtabliſhment of Chriſtia- 
pity, I conſider as one of the guardians 
of the Engliſh Church in the moſt emi- 
nent manner: and in that capacity, I 
hope, they will continue to ſit in that 
Houſe to the end of time. For the 


antient Eccleſiaſtical and Civil Eſta- 
bliſhments are ſo interwoven in our 
Conſtitution, and formed for each 
other, that any one who is not indif- 
ferent to the latter, can not but wiſh 
perpetuity to th y to the former TT 
But the queſtion now before you 
is, whether the Spiritual Lords are 
a <:ftineb State of the Realm? It ſeems 
to be clear in the material ſenſe as 
a diſtin Branch of the Legiſlature 
they are not. For ſuppoſe a Bill 
e into the Upper Houſe > which 
| CES” + the 


the Biſhops were unanimous againſt, 
and that the Lemporal Lords, or at 
leaſt a majority of them, was as ſtrong 


6 
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_for it; T apprehend the Bill muſt paſs, 


no:withſtanding the diſſent of the Spi- 


ritual Lords. IF fo, they can be no | 


_ſeparate_State of the Realm. Whe- 
ther the inſertion of the conſent of 
the Spiritual Lords ſhould be continued 
in the Bill in ſuch caſe, being an aver- 
ment againſt fact; or whether that in- 
ſertion is rather matter of form (for, 
tho' antient, it has not been regular 
nor uniform) might be matter of queſ- 
tion? But ſuppoſe a ſtronger and a 
more probable caſe, that the majo- 

rity of Biſhops were againſt a Bill, and 


the reſt of the Bench concur with 


the majority of the temporal Lords 


in paſting it; the expreſſion in the 
Act would in that. caſe be realized, 


and I make no doubt the Bill would 


7 Pals: 
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paſs : or elſe it muſt be allowed, the 
majority of the Biſhops mi 
time controul the majority af the 
Houſe. But if the Biſhops are really 
a diſtin State of the Realm, the 
majority of their order is as neceſſary 
to every legiſlative act, as the conſent 
of the majority of the Commons is to 
paſs a Bill thro' their Houſe. - So that, 
in whatever light the caſe is conſidered, 
it appears the Biſhops do not ſet in Par- 
liament as Repreſentatives of the Clergy; 
or can be conſidered as a dqiſtinct State 
of the Realm. I Tnow the argument 


of a conſiderable writer on this ſubject, 
_ chiefly turns on the admiſſion of his 
antagoniſt, “that the Clergy are one 
of the three Eſtates of the Kingdom, 
and he infers from thence (juſtly as it 
ſeems) that they muſt therefore be one 
of the three Eſtates in Parliament.“ 


But I am at a loſs to gueſs what that 
writer 
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writer means by three Eſtates of the 
Kingdom, unleſs conſidered merely in 
reſpect to Parliament. If the ſubjects 
of this kingdom are to be conſidered in 
general as Clergy or Lay, there would 
be but two Eſtates of the Kingdom ; 
but if according to their Profeſſions or 
Employments, there may be ten times 
as many. 5 

F. 18. The Conſtitution has like- 
wiſe had the ill fate to be cenſured as 
well as miſunderſtood. But becauſe 
my audience are as little diſpoſed to 
liſten to cavils, as I am to be at the 
pains of refuting them, I ſhall not 
mention any trifling exceptions, but 
ſome that are of more weight and 
more extenſive conſequence. The 
| Repreſentation of the People, it is 
| thought, is not only groſly unequal, 

but in effect perverted from the natu- 

ral Intereſt of the Country, If I un- 

| derſtand 
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derſtand this laſt objection, it might 
be waved in this diſquiſition; becauſe 
it is rather an accidental deviation in 
fat from the Conſtitution, than any 
fault to be imputed to its frame and 
eſſential ſtructure : but however, it 
ſhall not altogether be paſſed over 1 
ſilence. 

The Repreſentation then is da 
as very unequally diſtributed, The 


Counties and large Cities are thought | 
to have too few Repreſentatives, and 


the infinite ſwarm of little inſigni- 


net has ſomewhere called © the rot- 
ten part of the Conſtitution,” ara 


thought, and, in one light, juſtly 


thought, to have too many, Thoſe 
who make this objection will extend 
it by enumerating conſequences, ta 
which their imagination, at leaſt, has 
given an air of reality, They will tell 

7 us, 


* 


ficant Boroughs, which Biſhop Bur- 
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| us, that it is from hence, if from any 
quarter, muſt creep in that corruption, 
that may, in time, deſtroy the Conſti- 
tion. For if any ſhould come in by Cor- 
ruption, they would maintain them- 
ſelves there by it ; would ſell their votes 
to reimburſe the purchaſe of their ſeats, 
They will tell us, that it is bad in 
many other views; that hence the 
| monied Intereſt come into Parliament, 
in oppoſition to the natural Intereſt of 
| the Country : and thoſe who have not 
a foot of Land (fay they) will care 
Ny | _very little for the Meaſures that chiefly 
affect it. What is it to them, whe- 
ther the Land is over-taxed or uncul- 
' tivated, while the Traffic of Public 
Funds is advancing on its decay ? 
The ſurpriſing number of little Bo- 
roughs too (independent of the Cor- 
1 | ruption, that probably flows from 
hence) will be one reaſon, why many 
p. 7 of 
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of their Members muſt be Strangers 
to the particular Places they repreſent. 
Not, perhaps, Strangers to the Conſti- 
tution, as in the former caſe; but ſuch 
Boroughs muſt be repreſented by 
thoſe, who, if equal to the truſt, yet 
living at a great diſtance, can never 
protect, or be acquainted with the 
Intereſt of their reſpective: Boroughs, 
ſo much as others of equal abilities 
muſt be, if choſen from their own 
neighbourhood or Country. This was 
the wiſdom of the Conſtitution (it 
may be ſaid) in the return of Juries; 
can we imagine it to have been leſs 
intended as to Members? Was every 
Caſe of Private Juſtice to be decided 
by thoſe, Who from their vicinity to 
the place, where the Queſtion aroſe, 
might beſt underſtand the nature of 
the Caſe and the Evidence before 
them; and yet are queſtions of im- 


portance 


portance to the Community, more 
particularly to ſome parts of it, fit 
to be diſcuſſed by thoſe who are ac- 
quainted with no one part of it more 
than another? The term Election, they 
will add, muſt become merely nominal; 
or elſe who can ſuppoſe it natural to 
eleft Strangers to repreſent them? the 
Conge de Elire for a Biſhop, is not in 
courſe of time become more fabulous 
than ſuch an Election of a Member, 
The Writs of Ele&ion themſelves, 
ſpeak as ſtrong in this caſe as the other 
do in caſe of Juries. Particular places 
themſelves too, it may be thought, 
ſuffer in other reſpects on this ac- 
count, beſides having nobody to pro- 
te& their Intereſt in Parliament. A 
wa of hoſpitality, the good genius, 


as it were, of a country life; and a 
| neglect of the friendly intercourſe be» 
tween Landlord and Tenant, may 

1 215 | SR =- 
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often be another conſequence of ſlight- 
ing the owners of landed eſtates as 
Repreſentatives. There is no tye to 
live with, or do good acts of neigh- 
bourhood to thoſe, who, in the moſt 
important caſes, will prefer a Stranget 
to a Neighbour. Rents can be te- 
turned at a diſtance; and tho' the 
Eſtate may ſuffer when deprived of the 
reſidence of its Owner; or the Profits 
may be ſunk in paſſing thro' the Stews 
ards hands: yet the Owner ſubmits 
to this tax, to live more at his mn or 
fancy elſewhere, 

' Tho! theſe circumſtances ſhould not 
always take place; yet (they will add) 
the eye of reaſon, impartially ſurveys 
ing the plan of a well-modelled Legiſ- 
lative Body, will look upon a ſmall 
Borough ſending as many Members as 
one of the firſt trading Cities, or as a 
large County, in almoſt as ridiculous a 

light, 
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| 
| 


| light, as one particular inſtance of Re- 


preſentation, alluded to by Mr. Locke, 
than which nothing can be more con- 


feſſedly abſurd, © that the bare name 


 « of a Town, of which there remains 


4 not fo much as the ruins, where 


* ſcarce ſo much houſing as a ſheep- 


% cote,; or more inhabitants than a 
« ſhepherd, are to be found, ſhould ſend 
c as many Repreſentatives to the grand 
« Aſſembly of Law- makers, as a 


* cc whole County, numer ous in Peo- 
* ple and powerful in Riches.“ All 


; 


this may be ſaid 8 in ſarport of 
the objection. 

F. 19. What are we to ſay in anſwer 
to all this? Theſe two things I con- 
ceive. 1. That admitting this inequa- 
lity to be the grievance complained of, 
it can not now be redreſſed. 2. That 


it may MY be doubted, however, 
whether, 
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whether, every thing conſidered, it is 
in fact ſuch a grievance or not. 

If it is a grievance, it is ſuch an one 
as can not be redreſſed. And I found 
this aſſertion on two grounds; that the 
very attempt to do it would totally un- 
hinge the Conſtitution z and if it was 
once done, according to the moſt ima- 
gined plan of perfection, the effects of 
it could never be laſting. 

Political Projectors will tell us per- 
haps, this new modelling of the Le- 
giſlative Body would be only, “ Ripi- 
gliare II Stato,“ in the Florentine 
phraſe ; © bringing things back to their 
original eſtabliſhment ;” an expedient 
approved of by all politicians, I 
ſhould rather look upon the expedient, 
in this caſe, not as an attempt to re- 
ſettle, but to new - found the conſtitu- 
tion: which if it could ſucceed at laſt, 
muſt in the preparation towards it 

„ produce 
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produce univerſal confuſion ; by dif- 
[Rigs every part of the Kingdom of 


Rights they have ſo long been poſ- 

ſeſſed of; and in theif nature the moſt 
important of all others, becauſe they 

ob - [ are the foundation of their ſecurity and 
protection. To disfranchiſe the Bo- 
roughs themſelves, anſwers no end; a 
preſcriptive Right of ſending Members 

would continue. To diſannul that pre- 
ſcription would be little leſs than Sui- 

cide in a Parliament. It could never 

be thought of in practice but in the 

moſt troubleſome tumultous times; or 

at leaſt can not fail of producing them. 

It was not perhaps the worſt project 

of Cromwell's time ; but it was cer- 

tainly a project fit for no time, but 

Mo ſuch as his, when the conſtitution 
was already overturned; and it was 

only left to conſider how they could 


build 
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build a new one on the ruins of the 
old. 
But ſuppoſing this Reformation once 
made, could it be laſling?? Would not 
this inequality in the Repreſentation 
imperceptibly recommence almoſt as 
ſoon as reformed ? Much of it is ow- 
ing to the ſurpriſing alteration that 
time and accidental cauſes have pro- 
duced in the commerce, wealth, and 
importance of places themſelves. Some, 
for inſtance, were once Epiſcopal Sees, 
and Places of great opulence; tho' 
now within the reach of the objection, 
almoſt as much as any Borough what- 
ever. Another cauſe of the inequality 
complained of, arifes out of this al- 
ready aſſigned. Many Boroughs have 
been ſo ſenſible of their decline, and 
their comparative unimportance to the 
Community, that they have themſelves 
petitioned againſt, and aboliſhed their 
| G6 2a: own 
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own right of Repreſentation. For a 
Member's wages, it muſt be owned, 
was, heretofore, no inconſiderable Tax 
on a ſmall Borough. And may not 
theſe or other unforeſeen cauſes, at the 
diſtance of a century or two, operate 
as ſtrongly after a Repreſentation was 
new modelled, as they did n 
when they gave riſe to it? 

If then this inequality of Repreſen- 
tation can not be altered without the ut- 
moſt hazard, and when altered, can not 
be ſecured from returning: what rea- 
ſons can there be for making the al- 
teration ? Much leſs, ſure, is to be faid 
for the alteration, if the thing itſelf 
is ſuch a grievance, as is neither pub- 
lickly ſeen nor felt. 

In fact, the grievance from this quar- 
ter is chiefly ſpeculative ; the objec- 
tions I have ſtated on this head, do 
not flow altogether from this ſource : 


they 
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they have other cauſes capable of 
producing them as well as this. And 
the objections are ſo far from actually 
exiſting at the ſame time, (as they are 
ſtated) that one may ſerve to take off 
the force and preſſure of the other. 

In the firſt place, I am not ſatisfied 
that ſmall Boroughs are the only ſpot 
where Corruption thrives: it is a me) 
that naturally thrives beſt in a rich ſoil ;/ 
it grows up with Liberty. It can not 
be perfectly rooted out, without injur- 
ing the better produ of the Soil itſelf ; 
but there are ways of keeping it under. 

But ſmall Boroughs, it is ſaid, are 
more liable to Corruption, becauſe more 
likely to be repreſented by Strangers ; 
and this goes upon a ſuppoſition of that 
kind, which the Logicians call a petitio 
principii, that the Election of a Stranger 
is, in effect, rather a purchaſe than a 
choice, That many of the Repreſenta- 

G 3 tives 
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tives of ſmall Boroughs, muſt be Stran- 
gers to the Places they repreſent, I ad- 
mit: thoſe who are qualified, merely in 
reſpect of neighbourhood, may be diſ- 


qualified for the traſt in other reſpects; 


neither their fortune, capacity, nor 
inclination, may ſufficiently concur for 
this purpoſe. | 

That ſmall Boroughs muſt exiſt as 
well as large Boroughs and Cities, has 
been already clearly ſhewed ; and that 


Time and Chance will be an over- 


match for any Reformation of this 
kind, Mek: 
But from the neceſſary exiſtence of 
ſmall Boroughs, I am enabled to an- 
ſwer the objection that was made to 
them, merely from their being repre- 
ſented by Strangers. 1. It is not only 


' neceſſary they ſhould be fo repreſented, 


where there is no one qualified who is 


an Inhabitant or Neighbour : 2. But 


even 


DIALOGUE I. 87 


even on many accounts, tho' there is. 
And this latter for the Intereſt of the 
Borough itſelf, and of the whole Com- 
_— at large. 

. For the Borough itſelf. For by 
— means, the Choice may as well 
be ſuppoſed, on an equal Chance, to 
be improved in ſome inſtances, as per- 
verted by Corruption in others. Should 
it be inſinuated that a ſtranger is not 
able to promote the particular Intereſts 
of any Borough ſo well as one that 
has a natural Intereſt; it may well be 
doubted. In the firſt place, when a 


Member is once elected, there is a to- 


tal delegation of the political Power 


OS. — 


of the Conſtituents to the perſon elected 
as their Repreſentative; without their 
being able to enforce their inſtructions 
to their Repreſentative; or his being 
| | accountable to his Conſtituents for his 
conduct. And however diſſatisfied 
they may be with his Conduct, in 


/ 3 reſpect 
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reſpect to public Meaſures, or the In- 
tereſt of the Borough in particular, I 
know not how they can redreſs it 
otherwiſe, than by being more cautious 
in the diſpoſal of the Truſt for the fu- 
ture, when the term of the Truſt ex- 
pires. And this circumſtance, among 
others, may ſerve to prove the utility 
of frequent Parliments for the particu- 
lar intereſt of the Conſtituent. But 
ſuppoſing a Member (as we may in 
general ſuppoſe him from motives of 
Gratitude as well as Intereſt) inclined 
to liſten to the Inſtructions of his 
Borough ; a Corporation.may inform a 
Stranger, as well as they could one of 
their own Town : and he can preſent 
their Petition to the Houſe as well as 
any one elſe. But what, in the mean 
time, is this Natural Intereſt that 
is ſo much talked of ; that gives one 
man, who lives within a mile of a 
Corporation, ſo juſt a preference to 
one 
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- one who does not live within a hun- 
I dred ? It is not in point of abilities of 
„ the Candidate; becauſe abilities are not 
8 local. It is not in point of income, for 
- the ſame reaſon. The objection, per- 
- haps, ſuppoſes, that the income of a 
4 Stranger 1s too apt to bear down every 
7 thing elſe ; to lay abilities entirely out 

of the caſe; and to make its way 
: merely by its weight. Are then, on 
F the contrary, the abilities and character 


of a Neighbour always the ground of 
ſuch an Election? Or is there no vio- 
lence done to the Freedom of Election, 
from this quarter? Such an Election 
may often be the effect of an undue 
influence, tho' not of Corruption; 
Corruption, I mean, in the confined 
ſenſe, in which it is commonly uſed to 
denote pecuniary influence alone. And 
in arguing this queſtion, you will ex- 
cuſe me it I defire another Term may 
be 


H 
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be ſettled as well as that juſt explained; 
If Natural Intereſt means only a large 
Eſtate in the Neighbourhood of a Bo- 
rough-Town ; the argument in favour 
of its Proprietor is by no means con- 
clufive. If the idea of a large Eſtate 
was naturally united with an idea of 
actual Benevolence, as extenſive as the 
opportunity of doing good : when it is 
ſo united, how is it poſſible an Election 
ſhould not be decided in favour of ſuch 
a Candidate? At leaſt, who, that was 
not loſt to all ſenſe of Merit, and of his 
Country's Intereſt, can wiſh it other- 
wiſe ? But if the owner of ſuch an 
Eſtate ſhould either be not known to 
his Neighbours, or known greatly to 
his prejudice : if he was to bribe or 
to threaten his own Tenants to com- 
pel their aſſent to his Nomination; 
tho' he owned half the Borough-Town, 
I ſhould always think, any one in the 
| World 


* 


| ; 
| 
| 
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World (that the Law would allow to 
be a Member) would be a more eligi- 
ble perſon, than ſuch a Candidate, 
It might then happen to be the Inte- 

reſt of the Borough itſelf to chuſe a 
Stranger. 

2. That it is for the advantage of 
the Community at large, that many 
Boroughs ſhould be repreſented by 
Strangers, is a conceſſion we have a 
right to expect from thoſe who cenſure 
the general inequality of Repreſenta- 
tion in this Country. I will explain 
myſelf by particulars. The County of 
Middleſex, for inſtance, where the 


greateſt part of the buſineſs of the 
Kingdom is tranſacted, where every 
perſon of figure almoſt in the King- 
dom reſides, either conſtantly, or for a 


— — — ret Se. 


great part of the year, contains but one 
City, and not a ſingle Borough : ſome. 
remote Counties have at leaſt a dozen. 
Is it not for the Intereſt of the Pub- 

lie 
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lic, that many of thoſe who live in 
this County, ſhould conſult on Na- 
tional affairs? Many of them have no 
Natural Intereſt out of this County; 
and, therefore, unleſs they offer them- 
ſelves to Boroughs in another Coun- 
ty, where they are ſtrangers, they can 
have no ſhare in Public Councils. 
This, in effect, brings the Repreſen- 
tation nearer to an equality: by theſe 
means Middleſex or London, though 
each has but one place of Repre- 
ſentation, will have, in effect, ten or 
twenty, as its principal Inhabitants 
may be elected to ſerve for ſo many 
Boroughs elſewhere, | 
There is another and no very incon- 
ſiderable advantage accruing to the 
Community, from the admiſſion of 
Foreigners (if I may call them fo, in 
oppoſition to Reſidents) to repreſent 
Boroughs, where they have no parti- 


cular Intereſt: that by theſe means 
2 rich 
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Triſh Peers, Scotch Commoners, and 
the Eldeſt Sons of Engliſh Peers, are 
more ealily enabled to have a ſhare in 
concerting public Meaſures. From 
the firſt circumſtance, more harmony 
reſpectively between the different Na- 
tions, is likely to be the conſequence of 
the ſame Perſon being capable of con- 
ſulting the Intereſt of each. And as to 
the caſe of Peers Sons, particularly the 
Eldeſt, ſitting in the Houſe of Com- 
mons, I do not ſo much rely on the 
advantage of two in the ſame Family 
having a Seat in both Houſes, becauſe 
it is but an accidental advantage, and 
may change its complexion according 
to the State of Parties; but I muſt urge 
it as an excellent Conſtitutional Educa- 
tion againſt they become Peers them- 
ſelves. They by theſe means become 
early acquainted with buſineſs; and 
will ſcarcely forget ever afterwards, in 

| the 


„ 
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| the Upper Houſe, the Liberty and Pri- 

vileges of the Lower, which they for- 

merly inſiſted on as Members. TN 

I hope after this tedious examination 
of a cenſure too haſtily paſſed on the 
Conſtitution, I may conclude, that 
the inequality of Repreſentation is not 
in reality the dreadful grievance com- 
plained of. 

SA F. 20. The other cenſure that was 
paſſed on the Conſtitution, from an 
improper as well as unequal Repre- 
ſentation, I ſaid might be waved, be- 
cauſe it is not general; and not ſo much 
to be imputed to the Frame of the 

Conſtitution, as to an accidental diſre- 

0 gard of it. I did, however, ſtate that 
objection, and have in part anſwered it, 

as it blended itſelf with the other: and 

I will now ſhortly conſider it by it- 

ſelf. 


The 
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The Monied Intereft, in oppoſition 
to the Landed Intereſt, conlidering 
them as abſolutely diſtinct in the Pro- 
prietors, ought never to be preferred 
to the Landed Intereſt in the choice of 
Repreſentatives. The reaſons urged in 
the objection ſeem unanſwerable. But 
where one kind of Property is tem- 
pered with the other; the reaſons, on 
which the objection turns, ſeem to 
fail. And it is ſufficient to ſay, the 
Laws of this Country, as well as thoſe 
of all well- policied States, have ſecured 
a Landed Qualification as a neceffary 
Requiſite for the admiſnon into Na- 
tional Councils. 

I ſhall only add, in a general view 
of the Conſtitution, it would be very 
unſeaſonable to examine the propriety 
of every particular Meaſure, which 
the Law has preſcribed; where the 

Conſtitution has neceſſarily entruſted 
the Law with the power of making 
2 ſuch 
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ſuch proviſions as the occaſion requires. 


I only wiſh I have not been too parti- 
cular already. 
I flatter myſelf I have already traced 


the great outlines of the Conſtitution ; 


if theſe are correctly drawn, it will be 
eaſy to fill them up at any time. It 
was admitted at the outſet, that the 
adminiſtration had ſometimes differed 
from the Conſtitution deſcribed ; I 
will not ſcruple to ſay, in ſome inſtan- 
ces, it has varied ſo much as nearly to 


_ deſtroy it. 


F. 21. When I go on to explain 
this, it would very ill become me to 
reflect upon any little miſcarriage in 
the event, or miſconduct in the Coun- 
cils of this or that particular year. 
The preſent ſubject is too great for ſuch 
a minute attention to particulars ; my 
own abilities as well as inclination are 


too ſmall to ſet about it. Fundamen- 


tal 
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tal Errors are important and ſtanding 
leſſons. The Reflections that ariſe from 
facts of a general nature, where they 
do reach particular men, are ſupported 
by Hiſtory, which is the voice of 
Truth; and borrow no Complexion 
from a ſpirit of Party or DetraCtion, 

From the Plan given of the Con- 
ſtitution, you muſt collect, that its 
Preſervation depends on the free action 
of its ſeveral parts: it is this alone 
preſerves the Balance. The executive 
Power, by the Conſtitution, is veſted 
in the King alone ; if, therefore, either, 
or both Houſes of Parliament, were to 
take the Adminiſtration of Govern- 
ment into their own hands, there 
would be an end of the King's Prero- 
gative for the time, and in that of the | 
Conſtitution. The Conſtitution would 
be equally overturned, if the King was 


to aflume the ſole Power of making or 
Vo I. III. H diſpen- 
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diſpenſing with Laws; becauſe in ei- 
ther caſe the Parliament would be but 
a ſhadow. To bring back the conſti- 
tution, if at any time it ſhould be thus 
infringed, to its true principles, with- 
out changing it; to give the only ef- 
fectual application in this Country to 
the “ Florentine maxim,” without the 
confufion of which it will in moſt caſes 
be the Parent, muſt, from what we have 
ſeen, except in very extraordinary con- 
junctures, be the work of time alone; 
to operate in the one caſe, above put, 
by a change of the adminiſtration, in 
the other by a new choice of Repre- 
ſentatives. f 
I have already diſclaimed ſhewing 
in particular inſtances, how this Ba- 
lance has been affected: let us juſt 
view it in the general courſe of Hiſ- 
tory.; more eſpecially from that period, 
where the Civil Conſtitution becomes 
more 
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more eaſy to be traced, and more ne- 
ceſſary to be known; I mean from the 
time of the Seventh Henry. 

$. 22. The Government, in the ac- 
tual exerciſe of it, in the early times 
ſucceeding the Conqueſt, inclined more 
than it ought; ſometimes to the abſo- 
lute, ſometimes to the mere Ariſtocra- 
tical Form. The Political maxim is, 
in general, very juſt, that ſays ** Power 1 
follows Property.” And in the times, 
when the Feudal Tenures prevailed in 
their greateſt purity, the power of the 
great Barons, had it been regularly 
exerted, might have made the Govern- 
ment Ariſtocratical. But their occa- 
fional adulation, or wnequal oppoſition 
to the Crown, often brought it nearer 
to an abſolute Monarchy. 

Henry the Seventh depreſſed the an- 
tient Nobility as much as he could. 
He governed principally by an Eccle- 

H 2 ſiaſtical 


ſiaſtical Miniſtry, whom he and their 
own abilities had altogether raiſed ; he 
attainted the Yorkiſts, of whom the 
Nobility chiefly conſiſted; he con- 
ſented to ſome Laws, made to promote 
the freer diſpofal of Eſtates Tails: and 
theſe circumſtances co- operated with 
an increaſed Luxury, that was the off- 
ſpring of an increaſed Commerce. 
That depreſſion of the Nobility, by 
taking fome weight out of one Scale, 
brought the Popular Scale nearer to a 
Balance with the Nobles. And the 
| weight, added to the Popular Scale, by 
their own Trade and increaſe of Riches, 
from the diſcovery of the new world, 
brought them ſtill nearer to a Ba- 
lance, 

But the Political conſequence of the 
People, tho' greater with reſpect to the 
Nobility than they had ever known, 


was but little, as yet, with reſpect to 
the 
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the Crown. From King Henry the 
Seventh to King James the Firſt, in- 
cluding. both their Reigns, the Crown, 
excepting ſome ſhort intervals, exerciſed | 
more than its ſhare of the Legiſlature : 
and the People had leſs of Liberty 
than the Conſtitution deſigned them. 

A too ſudden and impious check of 
the Power of the Crown, at the- cloſe 
of the next Reign, produced a ſudden 
Democracy. And, indeed, it is ſcarce 
to be wondered at, that a People who 
had fo execrably vacated the Throne, 

ſhould aholiſh a Houſe of Lords. A 
juſt nee of this Uſurpation, 
guided by the hand. of Providence, 
ſhewed itſelf in the Reftoration. But 
from that time to the Revolution, tho 
each Part of the Conſtitution was 
nearer its proper poize; it rather gave 
way to a ſtretch of Prerogative, and a 
thirſt of abſolute Power. In the firſt 
Reign, from an occaſional mixture of 

H 3 indolence 
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indolence and diſſipation in the Prince, 
the artful gaining of ſome leading men 


on his ſide, and the undue exertion 


by the Commons of the Power they 
were then poſſeſſed of; and which, 
from being over- great in the foregoing 
Reign, ſunk below its proper level 


in this. In the Reign of King James 


the Second, Papal Bigotry co-ope- 
rating with the ſame ſpirit of Pre- 
rogative, had a ſtronger tendency to 
abſolute Monarchy ; but moving more 
violently, was more ſuddenly and fa- 
tally checked. From the Revolution, 
I believe we are all agreed thW Balance 
of the Conſtitution has been, upon 
the whole, excellently preſerved: and 
whatever little ſtorms or heats of Fac- 
tion have ariſen, (as no length of time, 
I am perſuaded, from a review of oug 
Hiſtory, will be free from them) they 
have rather ſerved to explain and ſettle 


ſome important Points, than in any 


for — 
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formidable degres to violate the Con- 


ſtitution. 
$. 23. The Balance then of this 


Conſtitution, you ſee, has ſometimes 
been loſt; though, by the hands « 
Providence, it has, in time, been again 
reſtored. And if we were to glance 
back, ever fo flightly, on Hiſtory, we 
ſhall find the only methods that have 
or can be employed, to deſtroy this 
Balance, were by overſtraining the re- 
ſpective parts of the Conſtitution. 
It was Lord Burleigh's maxim, 
« that England could never be ruined | 
„% but by a Parliament.” It may, 
however, be greatly hurt, if not 
ruined, without one. If the Crown 
was either, of courſe, to diſſolve a 
Parliament that oppoſed its Meaſures; 
or made a point of ſecuring a Ma- 
jority to carry them, either by an 
exceſlive number of Place-men in the 
H 4 Lower 
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Lower Houſe, or an occaſional increaſe 
of Peers in the Upper; this would 
make large ſtrides towards the appli- 
cation of Lord Burleigh's maxim. 
But we have ſeen from Hiſtory, the 
Crown may be more prejudicial with- 
out a Parliament than it can with it; 
by an improper or ill-deſigned exerciſe 
of Prerogative. A Parliament that is 
ſitting, that has been choſen freely and 
acts without corruption, has various 
ways of obſtructing the progreſs of ſuch 
miſchief : by refuſing ſupplies ; by re- 


. | monſtrances to the Crown; by im- 


peaching a corrupt Miniſtry. And in 
this laſt particular, the Conſtitution has 
gained much ſecurity. by the conceſſion 
the Crown made in the Act 13th King 
William III. in giving up the power of 
pardoning in caſes of an Impeachment 
by Parliament : for otherwile it is evi- 
dent the moſt corrupt Miniſter, under 

a pub- 
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a public proſecution, aſter the moſt 
glaring proof of his iniquity, could ea- 
fily have defeated all, as it were by 
pardoning himſelf. But no extenſive 
ſchemes can be purſued without mo- 
ney, the great external principle of 
motion in a State, for want of which, 
however well fitted for ſailing the veſ- 
ſel may be in itſelf, it will be becalmed, 
and muſt wait for a wind! The et- 
fective poker of the Crown will there- 
fore neceſſarily be connected with the 
Parliament : and, therefore, unleſs a 
King is inclined to reign without a 
Parliament, and ſupport bad Schemes, 
either by Exactions at home, or Loans 
from abroad, by oppreſſing his people 
or incumbering his revenue, (all of 
which have been practiſed in diſtant 
reigns) the execution of his Schemes 
muſt be enforced by a Parliament; and 
England, if it is ruined, muſt in ſuch 

caſes 
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caſes be ruined by a Parliament. That 
period, I hope, will never exiſt ; judg- 
ing, at leaſt, from the Conſtitution 
grown up to its prefent maturity, and 
the eſſential parts of it at this day ex- 
cellently well preſerved, I flatter my- 
ſelf, that period will ſcarce arrive, till 
1 univerſal Barbariſm once more darkens 
this Weſtern Hemiſphere; and Poli- 
tical Liberty, with Science its con- 
ſtant Companion, is exilèd to ſome 
_ diſtant part of the Globe. 


| PoLICRITES, 

F. 24. I find you are winding up 
your ſubject, and by the tone of your 
voice, will ſoon drop into a concluſion, 
But, entertained as I have been, I 
have all along been difappointed, in 
having no ſketch of our Legal Polity ; 
which ſurely, in a Conſtitution go- 
yerned by Law, as you ſet out with 

| obſerving, 
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obſerving, is a ſubje& of great impor» 
tance ; and which you ean not have tha 
excuſe for declining, that Philander 
made with great propricty in his. part 
of the converſation. Though I ſuſpect 
your good breeding, rather than your 
memory, is to be blamed for this 
omiſſion. You ſeem induſtriouſly ta 
have avoided that topic, perhaps look- 
ing on it as a mere drug to one wha 
is of the Profeſſion, or rather out of 
compliment to Philander, who is not. 


EunoMuUus, 
I can not but ſay, that each motive 
had ſome weight in occaſioning my 
filence on that head. | | 


PHILANDER. 


I do not ſee why they ſhould : I can 
anſwer for my own curioſity to be in- 
formed upon that ſubject, and I am 

| | ſure 
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ſure you can do it in a manner that 
ſhall not be prejudiced by my want of 
experience, Policrites has already 
- begged it: I concur with him ; but 
muſt defire you would addreſs yourſelf 
to me altogether, as if Policrites was 
out of the room; otherwife, your 
meaning may be ſo involved in the 
miſt of technical Language, that it 
will too often eſcape me, and I might 
as well be out of the room myſelf. 


EuxNouus. 

I believe Policrites will join with 
me in thinking your reſtriction very 
reaſonable; and I will endeavour to 
conform to it, as well as * your 
requeſt. 

F. 25. To give you a tolerable ge- 
neral idea of our Laws, which is all 
that can be done in this converſation, 


—_— of . you wth the ſcho- 
laſtic 
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laſtic diviſions, which many of our 
writers have fallen into in conſidering 
its conſtituent parts, I will reduce 
them under thoſe two comprehenſive 
Heads, to which, not only Forteſcue 
and Lord Hale have referred the Laws 
of England ; but all Laws in the world 
may well enough be claſſed under, and 
have been ſo by antient Writers; I 
mean written and unwritten : and 
theſe, in our own Conſtitution, are 
the Common Law and Statute Law. 
When I have explained the character- 
iſtic marks of each, you will well 
enough underſtand one reſtriction that 
muſt be added to this general diviſion ; 
though if I was to begin with it, it 
would confound ideas rather than clear 
them. | 
By Common Law, we mean thoſe 
general Cuſtoms that bind. the whole 
Realm, by an immemorial uſage. The 
7 time 
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time of Memory (as it is called) or the 
particular æra, that diſtinguiſhes the 
nature of theſe Laws, is the firſt year 
of King Richard the Firſt, Every 
thing that was matter of general ob- 
ligation before that time, with all its 
conſequences, is faid to be by Common 
Law every new obligation induced 
lince that time, muſt be by ſome Act 
of Parliament, the very Letter of which 
Law is now remaining. What I have 
further to ſay of the Common Law, 
ſhall be only by way of Comment « on 
this definition. 

And from hence you will ohferve 
that, tho' indeed the Common Law, 
in general, is Lex non ſcripta, yet ſome 
part of it may be preſerved in writing 
without derogating from the juſt idea 
of it. A Cuſtom ſurely is not altered 
by writing it. Every thing that does 
bind the — and is not in Writ- 
7 ing, | 
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ing, muſt be in force as Common Law: 
but Common Law itſelf may be pre- 
ſerved in Writing, provided its uſage 
is immemorial, or the date of that 
Writing correſponds with the other 
part of the definition, by being ante- 
cedent to the period abovementioned, 
« as the time of Memory.” Any 
matter of Common Law obligation 
then, it is evident, may have ſome 
evidence preſerved, tho' the very text 
of the Law is not: in Acts of Parlia- 
ment, the words of the Law are at 
the firſt inſtance put into Writing; 
that Writing is publiſhed, and con- 
tinues to this day in its original Form, 
F. 26. The general matter of Com- 
mon Law, comprehends the courſe of 
Deſcents (even of the Crown itſelf, 
when the line is once fixed by Parlia- 
ment) ſeveral Rules of Property ; the 
Prerogative in its utmoſt extent; the 
Juriſdiction 
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Juriſdiction of Courts; the Practice of 
thoſe Courts; the Forms of many 
Oaths; the Rules of expounding Acts 
of Parliament; various particular Cuſ— 
toms; and the general Nature and Pu- 
niſhment of many Crimes ; with re- 
gard to which Chriſtianity, as well 
as the Lew of Nature, have ever been 
conſidered as part of the Common 
Law ; and flagrant and public viola- 


tions of either, are under the Cenſure 


of that great Court that has been, not 
improperly, ſtiled the Cuſſos Morum of 
the Kingdom. 

There is a very great connection be- 
tween Common and Statute Law, tho' 


— —_ ——— OB. — * 


they ſtand ſometimes in oppoſition to 


each other. The former is never to be 


forgotten in conſidering the latter, tho' 
the latter ſhould, in its very terms, be 


deſigned to repeal the former. In 


conſidering an Act of Parliament, we 
muſt 
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muſt often take up the ſubject matter 
as it ſtood at Common Law ; but muſt 
always borrow rules of conſtruction. 
from thence. I ſhould be premature 
at preſent, If I was to inſiſt longer on 
this point. 

$. 27. I ſaid Common Law was 
what bound the whole Realm, and 
called it general Cuflom ; I added, that 
it included varus particular Cuſtoms 3 
where theſe latter prevail, they will 
interfere and controul a contrary gene- 
ral Cuſtom ; they are both Common 
Law; but the latter more nearly re- 
ſemble what the Roman Law would 
call Privileges or particular Laws. 

And in this place, I may obſerve, there 
are many other particular Laws which 
bind ſome perſons in conſequence of 
ſome particular relations tbey ſtand in; 
and are not to be conſidered as general 
Laws of the Realm, binding on all the 

Vor. III. I Kingdom. 

* vs. 
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Kingdom. They are much the ſame in 


this reſpect, as private Acts of Parlia- 


ment: in which the Subject and Parties 
are confined. The particular Laws I 
mean, are as well the local Cuſtoms 
mentioned, Corporation By-Laws, and 
College Statutes. In moſt of theſe 
caſes, a kind of ſmaller Societies exiſts 
in the great one : theſe Societies, like 


all others, are founded in compact, 


(as Philander has juſtly obſerved) and 
the Members of them, who derive be- 


nefits from the connection, muſt ſub- 


mit to the obligations that it impoſes, 


The Members of theſe Societies conti- 
nue, in all reſpects, (except for the 


particular purpoſe of their Inſtitution) 


in ſubordination to the Society at large, 
and are bound by the general Laws of 
the Realm : the only difference be- 


tween them and other Subjects is, that 


the Members of theſe inferior Com- 
munities 
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munities are bound by ſome Laws 
which others are not; becauſe they 
receive advantages excluſive of others. 
And it is on this ground only, that 
Foreigners, as they are called, that 
is, thole not incorporated, are ever 
ſubject to By-laws of a Corporation 
becauſe in the inſtances in which they 
are bound, a clear benefit ariſes, and 
is, in its nature, implied from the 
tranſaction; as in the payment of a 
Port-Duty, It is on the ſame exten- 
five ground, that Foreigners, in a large 
and proper ſenſe, are bound, during 
their Reſidence, by the Laws of this 
Country, tho' they did not conſent to 
the making of them, becauſe their 
conſent is implied in their reſidence; 
and as they have the advantage of the 
Law in Protection, they muſt, repay it 
by Obedience. 


I 2 The 
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The particular Cuſtoms I mentioned, 
are innumerable; ſome of them whim- 
ſical and unaccountable. Thoſe of the 
greateſt extent are, Gavelkind and 
Borough-Engliſh, as to the deſcent of 


Lands; the Cuſtoms of London and 
other Corporations; the various modes 
and ſervices of Tenure: bat Cuſtom 
has the largeſt and an almoſt univer- 
| fal dominion, as to Copyholds and 

Tythes. | F 

The Common Law. admits theſe 
ſpecial Cuſtoms as part of itſelf, but 
is cautious in the proof of them, and 
all built upon them ; becauſe it loves 
„ one common Rule.“ It is for this 
reaſon in ancient Corporations, By- 
laws muſt purſue their Cuſtom; in new 
Corporations, where there can be no 
Cuſtom, they muſt be reaſonable, and 
for the benefit of Corporation, 


It 
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It is for this reaſon too, that where 
| a Cuſtom is ſet up in diſcharge or va- 
riation of Eccleſiaſtical Dues, the Com- 
mon Law takes the trial of the Cuſ- 
tom to itſelf. 

Theſe Cuſtoms, however, tho' r now 
at variance from the general Law of 
the Land, were, in former times, in 
many inſtances in conformity with it. 
They are now part of the Common 
Law; they were then, I may ſay, the 
general Common Law itſelf, Thus 
the equality of Gavelkind diſtribution, | 
is much nearer the dictates of Natute, 
than the preſent mode of Deſcent, and 
till the Conqueſt was the only one : 
thus the cuſtomary power of deviſing 
Lands was no other than what the 
Common Law allowed to every body ; 
tho' intercepted for a long period, and 
revived at laſt by the Stat. of Henry 
VIII. Both theſe modes of acquiring 

I 3 real 
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real Property, were checked by the 
genius of the Norman Policy; tho” 
the latter, only by favour of Law, has 

recovered its antient courſe. 

The Common Law that I have 
been ſpeaking of is ſometimes oppoſed 
to the Civil Law ; ſometimes to Equi- 
ty; ſometimes to Statute Law: in all 
three ſenſes, it is to be underſtood, at 
preſent, to repreſent its moſt diffuſive 
and general Nature. 

$. 28. The Time or the Origin of 

this Denomination, are not eaſily diſ- 

cernible. Whether it firſt was ſet up 

in contradiſtinction to particular Cuſ- 

toms, which, however, are included 

in it; or to other Foreign Laws, ei- 

ther of the Church or the Empire, in 

part admitted here; or to the union 

of thoſe Provincial Laws, that obtained 
during the Heptarchy, is not very ma- 
terial: the term itſelf is well un- 
derſtood 


DIALOGUE II. tt 
derſtood to mean, in part, the com- 
mon Rule of Juſtice in this Kingdom.“ 
The ſame great Rule is meant by other 
deſcriptions in old Laws; for the Lex 


Angliæ, and Lex Terre of Magna | 


Charta, and the Statute of Merton, 
are no other than the Common Law. 
Lord Hale has obſerved, other modern 
Nations have diſtinguiſhed their mu- 
nicipal Juſtice by this name: we may 
go further by obſerving, the Poets 
ſpeak of the Common Law of 
% Greece itſelf. 

The Origin of the Principles of the 
Common Law, is much more obſcure 
than that of its Etymology. That 
which, at preſent, characteriſes its true 
genius, muſt be its apology in this re- 
ſpect; * it is, in the higheſt ſenſe, be- 
« yond time of Memory: and the 
ſingle inſtance that Ceſar mentions of 
the puniſhinent of one ſpecies of Petit 

I 4 Treaſon, 


| 


"1 
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Treaſon, and which ſtill remains, is 
ſufficient to ſhew the great Antiquity 
of the Common Law. And it is very 
probable, there are many parts of it 
now remaining, which prevailed at that 
time. 


PoLICRITES. 


Almoſt certain, I think; if Cz/ar may 
be an Authority, He has given us the 
very outlines of Excommunication,” 
to enforce an Eccleſiaſtical Juriſdiction : 
and another point of Civil Govern- 
ment, very antient and fundamen- 
tal, the duty of private Perſons to 
« apprehend Criminals againſt the 
State, and carry them before a Ma- 
« giſtrate.” I conſider Cæſar as our 
firſt Reporter; you have applied what 
he had ſaid of Gaul, as if ſaid of 
Britain; in this you are juſtified by 

the 
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the event, and by his declaration, ** that 
« Gaul copied its diſcipline from Bri- 
% tain,” I have done it with that Li- 
berty ; and happy I am that this can- 
dour of an cnemy has ſet us out in 

ſuch colours. I only hope his account 
overcame Tully's prejudices ; we, in 
our turn, have as mugh reaſon to ſup- 
' poſe, Britain had Laws of its own, 
when four hundred years before Tully 
wrote, Rome was obliged to ſend to 
Athens f for its Laws, 


Evnont. 


You carry your Syſtem very far back 
indeed : not to overthrow it, before it 
is compleated, I will go on quietly 
with my Subject. As I muſt occa- 
ſionally touch once more on the Com- 
mon Law, I will leave it at preſent, 
and will only ſay, whoever would be 
well acquainted with it, muſt liſten to 
its great expolitors, Lord Coke and 

Lord 
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Lord Hale ; particularly the Hiſtory of 
it by the latter, worthy of the abili- 
ties of that great and excellent man. 

§. 29. The other principal head of 
our Municipal Law, is the Body of 
Statutes or Ads Parliament. This 
is a very copious ſubject, tho' little 
touched on by any of our writers: I 
ſhall endeavour to confine my Plan, 
being afraid of ſaying too much, rather 

than too little, 

I was much pleaſed, Philander, when 
you was explaing the origin of Society, 
as founded on Compact; and conſider- 
ing Laws, paſſed by conſent, as ſo 
many renewals of the original Com- 
pact; to think, that inſtead of a dry 
acquieſcence in the juſtneſs of your ob- 
ſervation, I ſhould be able to applaud 
it more effectually, by ſhewing, that, 
in reality, as well as in appearance 

this mutual conſent was never ſo ſtriking 
as in the Engliſh Conftivution. 


In 
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In proof of this aſſertion, I need 
only appeal to our manner of paſſing 
Laws, and the declaration in every Law 
that is paſſed of the authority from 
whence it is derived. For who is 
there, that does but open an Act of 
Parliament, and underſtands, from the 
firſt page, that every thing contained in 
it, is ** enacted by the King, by and 
« with the advice and conſent of the 
« Lords Spiritual and Temporal, and 
Commons, but looks on this de- 
claration, as a conſtant recognition of 
that conſent, which is the parent of 
all good Laws, and juſt obligation 
to obey them ? Let us too, in farther! 
proof of this aſſertion, recollect, that 
whenever either of theſe parties is 
wanting, there can be no Law; and, 
therefore, no obligation of equal force 
and extent with that of Law. 


§. 30. 
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§. 30. From this concurrence of 
the three States of the Realm it is, 
that an Act of Parliament is conſidered 
by Lord Hale, as a kind “ of Tri- 
* partite Indenture:“ there are other 
circumſtances (as you will hear pre- 
ſently) that will juſtify this analogy, 
ſet up between the form of a Contract 
by Deed, and that by an Act of Leer 


liament. | 
From this eflential concurrence, in 


making of Laws to bind the Perſons 
and Properties of the Subject, it is 
that Patents creating Forfeitures are 
void ; that Ordinances are diſtinguiſhed 
from Laws; that, in ſeveral Inſtances, 
things can not be done by Proclama- 
tions: it is for the ſame reaſon, that 
Eccleſiaſtical Canons, unconfirmed by 
Parliament, do not bind the Laity; 
becauſe the King is the only part of 
the Legiſlature that has a ſhare in 
paſſing 
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paſſing them. It is for this reaſon too, 
that the King himſelf can not diſpenſe 
with Laws, becauſe, the King alone 
can not paſs them: and (here as in 
private Contracts) nothing leſs than 
the power that creates the abliga- 
tion, is ſufficient to diſſolve it, I 
think it very clear, from the grounds 
I ſet. out on, that, in this reſpe&, 1 
ſpeak only the genuine Language of 
the Conſtitution ; without the leaſt in- 
fringement of the Prerogative, which 
is a juſt and valuable part of it. This 
nice ſubjet, I know, has, at times, 
been obſcured by controverſy ; in this 
light it admits of none. I will not 
reaſon upon 'it as a doubtful matter. 
The power of Pardons, which ſome 

have conſidered as Diſpenſations, and 

from an admiſſion of this ſort have ar- 
- -gued to the admiſſion of all others, 

does not apply at all. For this power 

/ IS 
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is one of the antient Prerogatives of the 


Crown; and ſo far is it in its nature 
from a diſpenſation with a Law, that in 
moſt caſes it is ſubſequent to a convic- 
tion by Law ; and in no caſe diſpoſes 
of any right veſted in the ſubject. But 
I muſt again repeat it, that this power 
of the Crown is part of the Common 
Law; and, therefore, muſt, in all 
caſes, ſtand its ground, as Common 
Law does, unrepealed by Parliament. 
Beſides, the notion of a difpenſing 
Power, being ſo directly againſt the 
Conſtitution; there are other reaſons 
deduced from the: Conſtitution that 
ceaſe to make it eligible in itſelf. 
The King has his remedy in the. firſt 
inſtance: if he with-holds his aſſent, 
the Law cannot paſs. And in this 
view, a diſpenſing Power would be 
wrong, as reſcinding his own Acts; 
which is never done even in Grants: of 
the 
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the Crown, where no Fraud appears 
to have been practiſed in obtaining 
them. And yet, in thoſe caſes, the 
Intereſt is only in the King, and the 
Grantee ; whereas in Acts of Parlia- 
ment, the whole Kingdom has-a con- 
current Intereſt with the King: and 
they (or their Repreſentatives in-Parlia- 
ment) are makers. of' the Grant, I 
mult cloſe theſe obſervations with ac- 
knowledging, that they were never in- 
deed more unneceſſary than at preſent : 
and if the Practice of former reigns, 
was never in danger of being miſtaken 
for Law in the future, I would not 
have ſtopped to make them. 

F. 31. I muſt now proceed a little 
more particularly to the Form and 
the matter of theſe Laws. 

This concurrence of the three Eftates 
of the Realm, which is ſo neceffary 
to the validity of an Act of Parliament: 

| 7 | ba, 
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has, however, been applied in ſome 
caſes (too ſeverely, I will not ſay, but) 


too inattentively, as the teſt of the 


genuine nature of ſome antient Sta- 


tutes. Some of them, it has been 
% ſaid, run more in the Form of a 
% Royal Grant, than a Public Law.“ 
Nay, to put the objection in the 
ſtrongeſt light, we often meet with the 
very words, Rex Statuit, &c. in the 
beginning: which, it may be ſaid, 
look more like the Acts of the Crown, 
than thoſe of the whole Parliament. 
Thoſe, who love to argue, may, per- 
haps, borrow a collateral circumſtance 
in aid of this ſtyle of the Law; and 
tell us, that it was not only the mere 
Act of the King; but on the Petition 
likewiſe, inſtead of appearing to be 
the joint Act, of the Subject. 
Before I give a ſubſtantial anſwer 
to this objection; as I imagine you 
2 your- 


nv 
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yourſelf (if you ſided with it) will al- 
low, as every body muſt, from what 
has been ſaid, that at this day, the na- 
tional concurrence is really uſed in 
paſſing every Act of Parliament; let us 
compare the Form uſed at this day, 
with thoſe of the antient Acts. Pr 
In every Act, paſſed at this day, we 
read, ** It is enacted by the King, by 
and with the advice and conſent of the 
Lords Spiritual and Temporal, and 
Commons, &c.” „It is enacted by the 
King.” In this ſenſe the Laws may 
be called, if you will, the King's 
Laws : but they are more emphatically 
ſtyled the Laws of the Realm. Well, 
but let us weigh the force of the words 
s enacted by the King,” and conſider 
the preſent objection. If we were to 
ſtop here, it muſt be allowed the pre- 
ſent Form would be exactly the ſame 
in Engliſh, that Rex Statuit was in the 
Vo I. III. K old 
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old Laws. What then is the conclu- 
ſion? That we muſt, both in Antient 
and Modern Acts, look out for ſome- 
thing further than theſe words, before 
their authority is admitted as deciſive 
and inconteſtable : and at the ſame 
time, that theſe words are no more a 
diminution of the Legiſlative Authority 
of the Acts, in former Reigns, than 
they are of thoſe paſſed at this day. As 
well may it be ſaid, by the bye, that a 
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 Money-Bill, which always originates in 


the Lower Houſe, is a mere act of one 
branch of the Legiſlature in excluſion 
of the other two, becauſe it begins 
„We your Majeſty's loyal Subjects, 
„ the Commons of Great Britain, have 
* reſolved to give and grant unto your 
* Majeſty the ſum herein after menti- 


* oned.”—But this reſolution of the 
Commons is immediately ſucceeded by 
an application to the Throne to enact 
it 
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it into a Law: in conſequence of 
which the enacting ſtyle runs, as it 
does in all other acts. 

And ſo far from the Petition, exclus 
five of the words, being a ſupport to 
this argument in Antient Acts; many 
Modern Acts (and moſt Private Acts) 
have the very Language of @ Petition, 
tho' it is not ſeparate as formerly. 
Every Seſſion you may ſtill read in 
the Commencement of a Law, May 
it pleaſe your Majefly that it may be 


s enatted:"—then the King anſwers, 


« And be it enacted, by the King's 
moſt Excellent Majeſty, by and with 
the advice and conſent of the Lords 
Spiritual and Temporal, and the Com- 
mons,” &c. And where, after all, is 
there any thing, in the Form of a Pe- 
tition, that derogates from the Freedom 
and Dignity of the Conſtitutioa ? The 
Royal Aſſcat muſt be aſked in form or 

| K 2 in 
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in effect to every Bill: when aſked, 

may be either granted or refuſed. So 
that in reality, ſubſtance, and effect, 4 
Petition and Anſwer muſt intervene 
between the tendering the Bill for the 
Royal Aſſent, and the obtaining the 
Royal Aſſent, in paſſing the Bill into 
a Law. But let us obſerve, at the 
ſame time, the Dignity and Freedom 
of this Conſtitution is remarkable in 
this; that tho' the Royal Aſſent muſt 
be obtained to every Law that is paſſed, 
and the King is ſaid to enact ; yet that 
{ whatever he enacts, muſt be by the ad- 
vice and conſent of his People: and 
| tho' he may refuſe his Aſſent to a Bill 

that is tendered, yet he can make no 
Law that is not firſt tendered by them. 
In ſhort, that he may always reject, but 
never does propoſe... 

Getting rid then of this ſhadow of 
an objection; let us come to the ſub- 
0 | Nance, 
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ſtance. And here, conſiſtent with my- 

ſelf, I ſhall own, that when any Act has 
not the concurrence of both Houſes of 
Parliament, it ceaſes to be a Law. And 
| theſe, ſeemingly anomalous Acts, 
(of which Lord Coke gives many in- 
ſtances in the Princes caſe) the Par- 
liamentary conſent, is to this day made 
the Teſt of their Authority; and it 
will always be found on the face of 
them, tho' it varies from the precaſo 
Form uſed at preſent. 

Sometimes (as it has been well ob- 
ſerved) the aſſent of the Commons is 
not mentioned in the Enacting Clauſe of 
Acts of Parliament, throughout a whole 
Reign ; but only in the general Preface 
of all the ſeveral Acts paſſed at that 
time : and as the ſeveral Branches of 
the Capitular (if it may be called fo) 
however diſtin& in their ſubjects, have 
' no break, or even any intervening 

K 3 « punc- 
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« punctuation on the Roll,“ they muſt 
neceſſarily have a reference to the Pre- 
face which declares their Enacting 
Authority. Sometimes the legiſlative 
conſent is deſcribed by general , 
« the Authority of Parliament.” 
Sometimes by an enumeration of the 
particulars of which the Parliament 
conſiſt. And in theſe recitals, I re- 
member, Lord Coke ſays, an omiſſion 
of one Eſtate is fatal, This variance 
is ſtill more accountable, when we 
conſider, the Parliament itſelf was fo 
differently deſcribed in different ages ; 
it was called Caucilium magnum Con- 
4 | im figele ſubditorum—Curia magna 

Commune Concilium Aſiſa generalis. 
The name of Parliament, it is ſaid, 
came in with the Conqueror: and any 
one, who would infringe the authority 
of antient Acts of Parliament, ſince 
that time, becauſe the aſſembly which 
compoſes 
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compoſes it, is ſo variouſly deſcribed, 
may with greater reaſon deny the very 
being of any thing like a Parliament 
before that time; becauſe there is no 
ſuch word to be met with in our an- 
tient Annals. But ſuch trivial varia- 
tions in the ſtyle of the Parliament, 
or the title of a Law, no more conclude 
againſt the authority of either, than 
the variety of places would, in which 
the one has, at different times, met to 
compoſe the other. The aſſemblage 
of the States of the Realm, as effec- 
tually formed a Parliament in early 
days, when they met in a Convent, in 
a Caſtle, or on a Plain, as when they 
became fixed at Weſtminſter. We 
are too good Engliſhmen, I am ſure, 
to diſpute the yalidity of Magna Charta, 
_ becauſe it was paſſed in a Meadow. 
In ſuch caſes, the only weight of the 
Argument lays in- the bare ſound of 


K 4 the 
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the words. Beſides, we too have our 
collateral circumſtances, as well as the 
objectors. Such Acts exiſting among 
the Parliament Rolls, the writ that 
iſſued to proclaim them being ſtill ex- 


tant, and many other nicer particulars 


might be alledged, if this argument 
wanted aſſiſtance; and they could bo 
mentioned without ſpeaking too much 
in the Language of my Profeſſion 
which I promiſed you I would not; 
tho', I fear I may have partly tranſ- 
greſſed already. 

$. 32. I do not know how it hap- 
pened, but I have in part taken yau to 
view the inſide of an Act, before we 
have ſurveyed the out-works. But as 
what I have ſaid, ariſes from Form, it 
may be excuſed; tho' it is a Form that 
conceals ſomething of the utmoſt con- 
ſequence, 


I need 
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I need not dwell long on other mat- 
ters of Form, the manner of promulga- 
tion, and the different parts of an Act. 
Till the Reign of Hen. VII. (I think 
about the 11th) the Acts of the whole 
Seſſion were proclaimed and regiſtered 
in the County Court, in conſequence 
of a Writ ifſucd to the Sheriff: and 
any one might read or take copies of 
them. The Art of Printing being 
then pretty well eſtabliſhed, ſuperſeded 
the old method of Publication, Con- 
venience introduced this uſage ; tho 
the old one 1s not altogether laid aſide: 
ſomething like the old one being ſtill, in 
many caſes, directed by the Acts them- 
felves. As reading them at Pariſh 
Churches, Quarter. Seſſions, or Aſſizes. 
An Act, however, was in force, be- 
fore the Proclamation, or, as we may 
ſay, in larger terms, independent of it. 
This was expreſsly determined in a 


great 
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great Caſe, in Ed. III. time, cited by 
Lord Coke, to warrant the poſition, 
And Lord Holt, in the latter end of King 
William's. reign, clearly admits (if he 
has not added to) the doctrine ; by ſay- 
ing, that tho Laws uſed to be proclaim- 
ed, yet that was but an Act of Grace.“ 
Nor can it be ſaid this was making 
a Law to be in force before it was 
promulged ; which would be contrary 
to natural Juſtice ; but it was, I con- 
ceive, the idea of the Conſtitution, that 
every man in the Kingdom was preſent 
at the making of the Law, either in 
erſon or by Repreſentation ; and con- 
e every one who was not actu- 
ally preſent, might by the Repreſenta- 
tive be informed of the Laws that were 
made. This idea till continues; and 
its conſequences ſeem to be the ſame. 
In fact, many an Act does commence 
before it is printed ; and the general 

7 rule 
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rule of Law is, that all Acts are in force 
immediately from their being made, 
unleſs any future time is fixed by the 
Act itſelf. The obſervation, however, 
in the Law Books, that “all Statutes 
« refer to the firſt day of the Seſſion, 
* unleſs it is provided otherwiſe in the 
« Statute itſclf;” I ſuppoſe relates 
principally to the manner of citing 
them in Pleadings ; ſo as to avoid the 
nicety and error in diſtinguiſhing one 
day of a Seſſion from another. Can it 
mean that the Law ſhould have a retro- 
ſpective operation, by being in force 
the firſt day of the Seſſion, when moſt 
likely it was not then in being; and 
define the qualities of human actions 
by an ex poſt facto proviſion ? 

Theſe two Methods (of publication 
by Proclamation and Printing) conſi- 
dered together, account for our Statute 
Books going no farther back than 
Magna 
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Magna Charta, that being the oldeſt 
Roll remaining in the Tower. And 
yet on the other hand, the ſame con- 
ſideration ſhews why many may be in 
private Books, that are not extant on 
Record or recogniſed in the public 
collection: as the firſt manner of Pu- 
blication difperſed ſo many copies ; 
thoꝰ the originals were loſt or deſtroyed, 
copies enough might remain to conti- 
nue them in print. 

Printed Acts anſwer very well the 
common purpoſes of information; but 
in ſome caſes, it may be neceſſary to 
appeal to the Record itſelf. Where 
they differ, that will have the ſame 
preference as every original has to a 
copy: and the ſuſpicion of incorrect- 
neſs, is far from being ideal, as any 
one will ſee by looking over the Cot- 
ton Records; and much later inſtan- 


Ces. 


I pro- 
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I proceed now, in a few words, to 
the title and the component parts of 
the Act: and their relative force in 
conſtructions. | 

The title is now a kind of epitome 
of the Act, containing the general 
ſubject of it; and the Act itſelf is de- 
noted and cited by the Reign of the 
King. The antient Statutes were, from 
ſome particulars in their Form, called 
Charters or Ordinances — ſome took 
their name from the place where the 
Parliament was held, as it was move- 
able in thoſe days: as the Statute of 
Merton, Glouceſter, Winton, Weſt- 
minſter, &c. — Some are generally 
known from the initial words, as the 
Statute of - Quia emptores Terrarum, - 
and of Circumſpectè agatis. Many from 
the Subject, as the Statute of Fines, 
the Statute of Wills, the Statute of 
Frauds and Perjuries. The Romans 
named their Laws (you know) either 

7 from 
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from the propoſer, as Lex Falcidia, 


Lex Pompeia, Lex Cornelia; ſome- 
times from the Tribunes during whoſe 
adminiſtration the Law paſſed, (which 
comes neareſt to ours) as the Lex-Di- 
dia-Licinia ; or from the Subject, as the 
Lex Agraria. From the firſt propoſer 
we have none: it would little ſuit the 
nature of our Government, tho' it was 
well fitted to theirs. The King, by 
adding the Royal Aſſent, paſſes the 
Law ; and by his Name and the Year 
of his Reign they are properly known, 
can recolle& but two in inſtan- 
ces of Acts that. are known from 
private Perſons; Poyning's Law, and 
the Coventry Act; and they are with 
far different views. I own, it is a 
matter of curioſity to know the par- 
ticular occaſion of an Act; or the firſt 
propoſer of a Bill, which is afterwards 
enacted into a Law: but neither can 


be known from the Law itſelf. Con- 
ſidered 
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fidered as Laws, they are alike the 
creatures of public Authority ; and 
« as indiſtintt as water is in water. 
But theſe Laws, like Rivers which, 
when they fall into the Sea, become a 
part of that collection that inveſts the 
globe, are yet often to be traced to 
ſome private and far diſtant ſource 
were once, perhaps, the firſt hints of 
a ſingle perſon, tho' private wiſdom at 
length is undiſtinguiſhed and loſt in 
public authority. And thus we may 
revere the memory of thoſe, whom 
tradition hands down as the propoſers 
of any Law; tho' we do not (as the 
Romans did) name Laws after them, 
or embelliſh their monuments with the 
Legum Latarum tituli. 

The ſubjects of our Acts are often 
of a miſcellaneous nature; and ſuch 
are known in practiſe by the name of 
Hotchpot Acts. This practiſe, it ſeems, 


' ® Shak, Anton. and Cleop. 
| prevailed 
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prevailed among the Romans, till 
prohibited by the Lex-Cæcilia-Didia, 
which Tully fo freely cenſures, Qu@ 
legis ſententia niſi bæœc, ne populo ne- 
cefſe fit in conjunctis rebus compluri- 
mts, aut id quod nolit accipere, aut id 
quod velit repudiare? This objection 
is prevented in our Laws by the man- 
ner of paſſing and promulging them. 
And with regard to proſecutions, where 
it would have moſt weight, each clauſe 
is conſidered as a diſtint Law; and 
therefore, in this reſpect, He that 
« offends in one point may not be 


_ «« guilty of the whole Law,” fo as 


to be liable to the penalties of the 
whole. ; 
$. 33. The formal component parts 


of an AR, are the Preamble, Enact- 


ing Clauſes, and Proviſo's.” The Title, 
our books ſay, is no part of an Act, 
which made me mention it before I 
came to theſe, | 


This 
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This reſolution of an Act into its 
component parts, is material in prac- 
tiſe; becauſe in conſtruction theſe parts 
may either explain each other, When 
conſiſtent, or controul when oppoſite: 
and greatly alter a conſtruction founded 
on particular clauſes only. 

The Preamble (we are told by Lord 
Coke) is a key to open the meaning 
of the makers of the Law: and yet 
later authorities have been very far from 
conſidering it as the maſter-key ; which 
It cannot be, unleſs the Preamble was 
in all caſes co-extenſive with the Pur- 
view or Body of the Act. And it 
ſeems to be determined with the utmoſt 
propriety, that the Preamble ſhall not 
reſtrain the operation of the Enacting 
Clauſe, The intent of the Preamble 
is to ſhew the reaſon of the Law; 
but there may be many very good rea- 
ſons, not expreſſed, or appearing ex 

You, III. L. poſt 
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poſt Facto, to ſhew the utility of the 
Law, beſides the particular miſchief 
or occaſion of the Law aſſigned in the 
Preamble. They will be ſo many 
juſtifications of the Legiſlature's wil- 
dom and foreſight. 

The giving any reaſon for a Law, 
is a kind of indulgence ; it is painting 
Authority in the mild form of Per- 
fuaſion : fo your friend Tully has it 
hoc quoque legits putavit efſe, perſuadere 
aliquid, non omnia vi ac minis cogere. 
But it would be greatly abuſing this 
indulgence of the Legiſlature, to turn 
it againſt itſelf, by miſtaking a com- 
mand for mere advice. 
| Whoever is at the pains of looking 
back on the old Acts of Parliament, 
will meet with ſome Preambles of a 
very ſingular nature, I remember one 
in an Act of Ed. VI. embelliſhed with 
all the flowers of a poetical fimile ; 

another 
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another in Hen. VIII. envenomed with 
the acrimony of a Libel. 80 that if 
a Preamble in every caſe is to be con- 
ſidered as a key to the Act, it will, in 
ſome inſtances, be of as much uſe ** in 
« opening the meaning of the AQ,” 
as the key of that tea-cheſt would be 
to the door of the Houſe. 

The Enacting Clauſe being the ope- 
rative, vital part of the Law, muſt be 
conſidered, when we are quite clear of 
Forms, 

The Proviſoes or Savings of the Act, 
are (as their name impMs) exceptions 
of particular caſes, from the generality 
of the Law. 

I will make only two obſervations 
on theſe formal parts of a Law: 1. 
That they are all ſo many additional 
forms, unknown to antient Laws: 4 
tendency towards perfection that can 
only be the growth of time. No 
L 2 AQ, 
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Act, it is ſaid, had a Title, of the pre- 
ſent kind, till 11 Hen. VII. Pre- 
ambles begun to be conſtant about the 
time of Ed. III. and Proviſoes are of 
no very long date. 2. That an Act of 
Parliament thus analyſed into its parts, 
is, in this reſpect alſo, like a Deed; 
the Premiſes correſpond with the Pre- 
amble; the Habendum, Clauſes of 
Rent, are, we may ſay, its enacting 
part; and the Condition and Excep- 
tions of a Deed, are like the Proviſoes 
of an Act. Nor is the purſuit of this 
analogy altogher fanciful, the rules 
of conſtruction having often the ſame 
agreement as the parts themſelves. 
Thus an implication only in the Pre- 
miſes ſhall no more controul the Ha- 
bendum, than a particular Preamble 
ſhall a general Enacting Clauſe ; and 
a Condition or Proviſo repugnant to 
a Deed or an Act, is equally void. 
In 
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In a Deed, as well as in an Act of 
Parliament, Form has been the growth 
of time. Whoever compares the parts 
of a Deed, as modelled in the firſt in- 
ſtitute, with the antient Deeds in the 
Formulare Anglicanum, and other books 
of antiquity, will ſee the novelty of 
many of thoſe parts; and admire the 
ſimplicity of our Anceſtors. There is 
one thing, which, perhaps, you will 
be ſurprized at, and after all forms 
mentioned, think an Act is very defi- 
cient in, that wo A# of Parliament, I 
mean the original Roll, has any flops 
or paragraphs : ſo that any argument 
drawn from the influence the ſtops 
have on the ſenſe, or any alteration 
in the legiflature's meaning, occafioned 
by dividing Clauſes, falls to the ground; 
and is to be impnted to the invention 
or miſtake of the Printer. And indeed 
unpleaſing to the eye, or diſguſting 

L 3 as 


150 EUNOM Us. 


as the want of theſe would be in the 
generality of printed Books, they are 
neceſſarily omitted in Deeds and other 

Records as well as in acts of Parlia- 
ment. 
$. 34. I am now at length come to 
the /ubjes, and other material qualities, 
of Acts of Parliament, and ſhall then 
conclude with ſome of the moſt gene- 
ral rules of conſtruction : as to which, 
I muſt remind Policrites beforchand, 
that my engagement with you, Phi- 
lander, diſcards all thoſe ſubtleties that 
have erept into our Law Books, about 
pleading and reciting them : much leſs 
ſhall I be expected, even in the com- 
paſs of theſe obſervations, to be as full 
and preciſe in diſcourſe. as I would in 
an expreſs treatiſe on this ſubject, _ 
The moſt popular diviſion of Acts 
of Parliament, I can think of, ariſes 
from conſidering them as public or 
7 private; 
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private; temporary or perpetual ; re- 
medial or explanatory; in affirmance 
or in derogation of Common Law. 

The diſtinction of Acts, as Public or 
Private, regards rather the difference 
of the object, than the extent of the 
obligation. And it principally affects 
their notoriety, evidence, and manner 
of being recorded. That is to ſay, Pri- 
vate Acts are not printed in the Statute 
Book, are not the immediate objects of 
judicial knowledge, nor inrolled in 
Chancery as the Public are. But this 
diſtinction introduces no inequality 
with reſpect to their binding power. 
On the other hand, tho' ſome Acts do, 
in reality, extend their obligations 
much further than others; yet, upon 
that account, they make no part of 
the diſtinction here laid down. As 
for inſtance, an Act that binds Ireland 


or the Plantationt, and another that 
HE binds 
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binds Exgland only, are equally public 
Acts. 

Acts that immediately concern all 
the people, are ſaid to be public Acts: 
and therefore, thoſe Acts that relate 
only to particular places, and to parti- 
cular perfons in a private capacity, or 
to one ſpecies of the Community 
in a Politic capacity, are, in their 
nature, Private Acts of Parliament. 
This definition, which I have col- 
lected, not without ſome pains, from 
the infinite variety of caſes in our 
Books, will, I hope, prove adequate 
and | comprehenſive, You will eaſily 

underſtand by it, that ſome Acts as 
to particular clauſes, may be both pu- 
blic and private. As the Statute of 
King James, that diſables all Popiſh 
_ Recuſants from preſenting to Livings, 
is a public Act; yet the clauſe in it, 
that gives their Preſentations to the 

* Univerſities 


Univerſities reſpectively, is in its na- 
ture private: and muſt be pleaded or 


— — 


expreſly found in order to be taken no- 
tice of by a Court of Juſtice. . So the 
Clauſe in the Act, paſſed the other 
day, for ſecuring the property of Mr. 
Hogarth s prints to his Widow, it is 
evident, is private; but the Act itſelf, 
made to amend and effectuate the Act 
of the late King for the encouragement 
of the Arts of Deſigning and Engrav- 
ing in general, is in its very nature, a 
public Act. 

The diſtinction itſelf, between public 
and private Acts, was introduced in the 
reign of Richard the Third: priyate 
Acts being then firſt ranged by them- 
ſelves. At this day, many Acts private 
in their nature, are expreſly declared to 
be public; which circumſtance com- 

municates to them the judicial conſe- 
quences I have already mentioned; 


but 
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but does not give them a place in the 
Statute Boocx. * 
$. 35. The next light in which I 
propoſed to view Statutes, was as to 
their duration ; they being either perpe- 
tual or temporary. Generally ſpeaking, 
an Act, when no time is fixed for its 
commencement, is in force as ſoon as 
it is paſſed ; and when its duration is 
not limited, is in its nature perpetual. 
So that it muſt either expire in point 
of time, or be repealed by a ſubſequent 
AR, before its obligation can be diſ- 
charged. It is plain then, Time alone, 
that weakens moſt things, will, of it- 
ſelf, not affect an Act of Parliament. 
Every body knows there is a Statute 
paſſed in the reign of Ed. III. as freſh 
in its obligation, as if it was paſſed at 
this day. Nor will bare want of uſage, 
any more than length of time, be able 
to repeal an Act of Parliament. Time, 
and 
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and the Manners of the Age, may 
change the ſituation of things, and the 
objects of an Act may vaniſh: and 
then the proviſion of the Law muſt 
ceaſe. But while the objects of an 
Act continue, the Act itſelf remains 
in force. 

And this, it may be obſerved, is 
the caſe with the Common Law itſelf. 
Many of the old modes of proceed 
ing are diſuſed, becauſe others, more 
ſuited to the times, are come into their 
room: but the others are not aboliſh- 
ed; becauſe immemorial uſage, un- 
contradicted by parliament, remains 
Common Law. Thus (Policrites will 
remember) moſt of the real Writs have 
fallen into diſuſe by the practice of 
Ejectments, the great uſe of Perſo- 
nal Actions, and practiſe on Motions. 
Thus Villenage, Trial by Battle, Wager 
of Law, and Attaints, have long been 


diſuſed ; 
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diſuſed ; but were never, that I know 
of, aboliſhed by Law. 
F. 36. The third diſtinction I men- 
tioned was that of Statutes conſidered 
as Remedial or Explanatory : either as 
they are introductive of a new Law, or 
declare, explain, and confirm an old 
one. This diſtinction muſt be confined 
to Statutes, compared with one ano- 
ther; or it would anticipate what I 
have next to obſerve. I need not en- 
large upon it, at preſent, becauſe it is 
caſily underſtood with its conſequen- 
ces. 
$. 37. The capital diſtinction, which 
I have reſerved till laſt, is either as 
Statutes are n Afirmance, or in Dero- 
gation of Common Law. It is this di- 
ſtinction that furniſhes many rules of 
conſtruction, . 
Many of the old Statutes (it is well 
known) are no other than declarations 
| of 
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of the Common Law. Such are the 
great Charter, the Declaration of 
Rights, 1 Will. III. with many of the 
Statutes in Ed. I. reign; and number- 
leſs others, both Antient and Modern. 
A Statute that is affirmative only, does 
not take away Common Law: the 
Common Law, therefore, notwith- 
ſtanding a new remedy given by Par- 
liament, ſtill remains, unleſs there is 
an expreſs or implied negative; and 
the right in a courſe of Juſtice may 
be aflerted, either in the beaten track 
of the Common Law, or the new 
Parliamentary Mode of Proceeding. 
But affirmative words in an Act of Par- 
liament, do always repeal any former 
Proviſion or Mode of Proceeding in a 
former Statute, where they are in their 
nature inconſiſtent. 
There is that great ſimplicity and 
plainneſs in the Common Law, that 
2 | Lord 
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Lord Coke has gone ſo far as to aſſert, 
(and Lord Bacon nearly ſeconds him 
in obſerving) that “he never knew 
*« two queſtions ariſe merely upon 
Common Law; but that they were 
% moſtly owing to Statutes ill-penned 
« and overladen with Provifoes.” This 
obſervation, even at the time it was 
made, does not ſeem altogether juſt, 
if it means to aſcribe the multipli- 
city of queſtions principally to the 
ſinaccuracy of the Statute Law: for 
ſome that have been penned in the 
plaineſt language, have been produc- 
tive of as much controverſy as any. 
The truth is, it is not in the province 
of language, or human penetration, to 
exclude doubts, ambiguities, or eva- 
ſions; where people think it their in- 
tereſt to make them. A more curious 
and endearing obſervation to recom- 
mend the Common Law, the ſame 

author 
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author bas given us; when he fays, 
that tho' in ſome points the Common 
Law has been altered by Acts of Par- 
liament ; yet in revolution of time, the 
Common Law has, in thoſe very 
points, been reſtored to avoid inconve- 
nience. A moſt forcible, tho' ſilent 
panegyrick ſurely on the wiſdom of 
our Anceſtors, in framing their legal 
Conſtitution, when Time itſelf ſides 
with Antiquity; and regulations after 

having laid dormant for ages, are 
thought neceſſary to be revived ! | 

$. 38. Theſe obſervations, you will 
allow, extremely well juſtify the great 
rule in our Books, that makes the Com- 
mon Law the baſis of conſtruttion in 
all caſes whatever ; that ſuppoſes the 
Common Law to ſubſiſt, where it is not 
expreſsly or virtually repealed ; and by 
theſe means makes one conſiſtent har- 
monious Syſtem of the whole Law. 


Another 
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Another rule, which is nearly of the 
ſame import, is, that all Statutes made 
in pari materia, ſhall be taken together 
in conſtruction. Thus the Bankrupt 
Laws, the Poor Laws, the Game Laws, 
are reſpectively conſidered as making 

each ſo many ſeparate Syſtems. 

Many rules of conſtruction are de- 
rived from the diſtinctions I have men- 
tioned; but are too minute and prac- 
tical, to trouble you with. 

The only great and general rule of 
conſtruction, I ſhall add, is, that the 
ſenſe of every Act, and every Clauſe 
in it, muſt ariſe from an accurate re- 
view of the whole; and from the ſpi- 
rit rather than the bare Letter of the 
Law. When the meaning of the Law 
| corrects, reſtrains, or enlarges the words 
\ of i it, we call it an equitable conſtruc- 
tion. And this is an Equity that has 


been known in all ages, and countries, 
in 
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in the conſtruction of inſtruments; and 
is almoſt the only one that Courts of 
Law are acquainted with. It has been 
touched on in many of our Law Books; 
but no where better than in Plowden. 
The meaning of an Act, he calls the 
« Soul of the Law;” and cc compares 


— 


an Act of Parliament to a Nut: (I ſee 
you laugh at the good old Sage: he 
means a Nut, not in fize but in ſalidity) 
of this Nut, the ſenſe, he tells us, is the 
| Kernel; the Words are only the Huſe 
or Shell, 

The only authentic 1 of In- 
terpretation are the Judicial determi- 
nations of the Courts at Weſtminſter: 
concerning which I ſhall be under a 
neceſſity of ſaying a good deal hereaf- 
ter, as I am apprehenſive what I have 
been ſaying, may go for nothing, 
if their nature is not more thoroughly 
explained than I have ever yet ſeen it. 

Vor, III. M There 
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There are other helps to the conſtruc- 
tion of Acts, of private uſe rather than 
of public authority. Such are thoſe 
pieces, formerly in great vogue, called 
« Readings;“ and ſuch too, in many 
caſes, are the hiſtory and manners of 
the times. 

F. 39. After this particular account, 
I ſhall make but two obſervations. 
1. Concerning the objects of our Laws. 
2. Concerning their Sanctions. 

It is extremely clear any thing may 
be enacted by the Laws of a Society, 
that is not contrary to natural Juſtice. 
And yet we ſhall find many Govern- 
ments are 'more minute in explaining 
and defending by Law, Political Rights, 
than the Rights of Nature, The 
truth is, the former are the mere crea- 
tures of poſitive Laws; the Rights 
themſelves are created : in the other, 
politive Laws only give additional 

| Sanctions. 
2 
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8anctions. This is remarkably true in 
our own Laws: 

Imperfe& natural Rights are very 
little the object of Laws. The Ae. 
nian Law puniſhed idleneſs at large: 
our own, only_as-it affects Society 
by example, of in its conſequence. - So 
of Drunkenneſs, in the bare commiſſi- 
on, and other vices, that affect prin- 
cipally a man's ſelf. The Athenian 
and the Roman Law both puniſhed 
Ingratitude: this is a kind of Law un- 
known in our own State. I wiſh we 
could ſay as the Spartan, in Plutarch, 
did of Parricide; we have no Law 
againſt it, becauſe we have no ſuch thing: 
but tho' the thing itſelf is too well 
known in every Country ; with good 

| reaſon, we have no Law againſt it: for 
a Law of this kind, muſt leave every 
thing to conſtruction. In all crimes, 
the guilt ariſes from the motive of act- 
M 2 ing; 


fact. 


” 


164 EUNOMUS. 


ing ; but the motives, in theſe caſes, 
could not fo eaſily be inferred from the 


Samptuary Laws, as they are called, 
make a large head in fome Syſtems. 
Our own are very ſparing in this re- 
ſpect: formerly there were reſtraints 
of exceſs in apparel, diet, and retinues. 
And yet, however agreeable to reaſon 
and morality, ſuch prohibitions are, in 
certain circumſtances ; it ſeems better 
in general, in a State like our own, to 
| leave them to Reaſon, than reſtrain them 
by Law: becauſe ſuch Laws, by re- 
ſtraining Commerce, introduce greater 
public inconveniences than they can 
prevent by reſtraining, in particular in- 
ſtances, the exceſſes that may be the con- 
ſequence of Commerce. In a ſmall State 
indeed, where its ſituation expoſes it to 
invaſions from without, and which has 
very ſlender or no reſources from its 
commerce, 


| 
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commerce, ſumptuary Laws are neceſ- 
fary to its very exiſtence; as for inſtance, 
in Sparta of old; and in the Swiſs 
Cantons, and Geneva, at preſent, In 
ſuch ſtates, it ought to be with the 
community, as it ought to be with a 
private perſon of ſmall fortune ; Tully's 
Vectigal Parſimonia ſhould be a ſacred 
maxim: perſons in ſuch circumſtances 
ſhould compute their riches by their 
own moderation ; and as the wife's for- 
tune is humourouſly reckoned up to 
the Miſer in Moliere, by her habit of 
virtue in ſparing thoſe expences which 
ſhe could bring him no portion to 
ſupply. 

Formerly, Flattery and Lying were | 
puniſhable : but they carry their own 
puniſhment with them, by contempt 
and incredulity for the future. In all 
theſe inſtances, Religion much better 


ſupplies the place of Law : it reaches 
M 3 the 
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the heart, where the Law can only re- 
gulate the actions; and thoſe actions 
only that more immediately affect So- 
ciety. It has the Rewards and Puniſh- 
ments of another World for its Sanc- 
tions, when Human Laws can have 
only thoſe of is. Happy, there- 
fore, it is for a Nation, when Religion 
co- operates with Law; and where, as 
| with us, it is of the moſt excellent 
1 kind; and is eſtabliſhed by Law, in its 
| utmoſt purity, at the ſame time it 
| ſtrengthens and enforces the Law it- 
ſelf, 
$. 40. And without the aid of Re- 
ligion, our Law (as indeed all poſitive - 
| Laws) would want one of its principal 
| Bantions. Rewards and Puniſhments 
| Have been by many Writers on Natu- 
| ral Law, conſidered as the neceſſary 
8 even of Laws themſelves, 
as they are of Society. And yet, Po- 
ſitire 
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fitive Laws are, in themſelves, very | ; 
deficient ity one of theſe Sanctions, 
tho' large enough in the other. 

The neceſſity of Penalties is ſo ob- 
vious, that no Law is without them : 
and the more free the Government is, 
the more exact will the Law be in de- 
fining them. Our own Government 
is remarkably preciſe ; the Puniſhment 
for Crimes, is, in moſt caſes, as fixed 
as the ideas of Crimes themſelves. 
And the Puniſhment of Miſdemeanors, 
as diſtinguiſhed from crimes ſtrictly ſo 
called, is rather diſcretionary, as to its 
quantity, than arbitrary in its nature. 
For even in the old Statutes, where 
it is Enacted, that an Offender ſhall be 
„ puniſhed at the King's Pleaſure” 
the natural import of the expreſſion 
has been reſtrained in Conſtruction, to 
mean the Pleaſure of the King, as ex- 
erciſed, in his Courts of Juſtice, by 
M 4 the 
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the ſound diſcretion of his Judges, who 
are upon oath. And this giſcretionary 
power, as to the quantity of the Pu- 
niſhment, in oppoſition to a Sentence 


fixed by Law, ſeems beſt left to a 


Court, in caſes of Miſdemeanors, for 
two reaſons ; to adjuſt the Puniſhment 
to the circumſtances of the Offence ; 
and the quality of the Offender. 

But Rewards, which ſeveral writers 
have conſidered as another inſeparable 
Sanction of Laws, are very little known 
in our ſyſtem. There is, indeed, an 


implied Sanction, which, tho' greater 


than any poſitive one, is not what ſuch 
writers would mean ; that is, the pro- 
tection and immunity of Civil Govern- 
ment, the conſequence of Obedience, 
This, it is true, belongs to all Laws, 


but is found, in Practice, to be too 


weak to anſwer the notions of a Sanc- 
tion ; as weak as the natural SanQions 


of 
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of Virtue and Vice, ariſing from the 
happy conſequences of the one, or the 
ill conſequences of the other, to the 
health, fortune and tranquility of Mo- 
ral Agents. This ſhews therefore, that 
Civil and and Moral Virtue, to be firm 
and unerring in their courſe, however 
they may accidentally ſeparate in their 
paſſage, muſt both flow from the ſame 
great ſource, and ultimately termi- 
nate their view by the ſame great ob- 
ject; the principles of Religion, and a 
future State. 

But notwithſtanding the weakneſs 
in the influence of implied Sanctions, 
Poſitive Rewards for the obedience of 
Laws, are, in very few caſes, provided 
by our Laws; principally (I think) in 
thoſe extraordinaiy caſes, ** where the 
execution of the Law creates parti- 
« cular difficulties, and at the ſame 
time, the neglect of the Law could 
« not 


— 
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«© not caſily be puniſhed.” For in- 
ſtance, the Law gives a Reward to 
thoſe who apprehend a Highwayman, 
or a Penalty to an Informer. Every 
man, by his connection with Society, 
1s obliged, by the fundamental Con- 


tract, I may ſay, to bring a Rogue to 


Juſtice ; Policrites has ſhewed, from 
Cæſar, that our Anceſtors had an early 
notion of this duty in ſome important 
caſes, and made a Law for it. But 
every body knows, the difficulty and 
danger of doing it would, in moſt 


Caſes, over-balance the natural motives 


of Obedience: and many an oppor- 
tunity of doing it might be loſt, with- 


out any evidence for the Law to im- 


pute to a particular neglect. It is, 
therefore, prudent of the Law to en- 
courage its own execution, in ſuch ex- 


traordinary and unequal circumſtances. 


What 
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What has been hitherto ſaid of Re- 
wards, muſt be underſtood of them con- 
ſidered as they are one of the Sanctions 
of Laws: and with us there are very 
ſew of this kind. It will, indeed, be 
ſome ſatisfaction to think they are but 
few, if there is any truth in the cele- 
brated Monteſquieu's reflection, “ that 
« great Rewards are a ſign of the de- 
* cline of the Government; becauſe 
e they are a proof of its principles be- 
« ing corrupted.” But in all Govern- 
ments it is proper there ſhould be a 
Power lodged ſomewhere, of rewarding 
extraordinary Services to the State, 
That Power, with us, is left to the 
executive part of Government, the 
Crown (unleſs we ſhould except Re- 
wards propoſed by one or two Acts of 
Parliament for ſome diſcoveries in Sci- 
ence). And whether Rewards for pu- 
þlic ſervices, appear in the ſhape of 

Ribbons, 
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Ribbons, Peerages, or Penſions, they 
all flow from the extraordinary Grace 
of the Crown, very properly ſtiled, in 
our Books, the Fountain of Honour. 
I have now done with the principal 
Heads of our Law. 


 PHILANDER. 


But not a word have I heard of thoſe 
- Interpretations of the Law, of which 
you ſeemed ſenſible there is a neceſſity 
of ſaying much in vindication, and in 
which I heartily concur with you, as 
J have known many, as little verſed in 
Courts of Law as myſelf, look upon 
them in the ſame light as the Lady of the 
Manor's Attorney, who to comfort her 
for not being able to alter the Law 
& jn her favour, aſſured her, however, 
« he could at any time prevent Its 
« taking effect.“ 


EUNo- 
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By the interpretations of Law I al- 
luded to are meant Judicial Records, 
which, I before hinted, were the Evi- 
dence of Common Law, and the Ex- 
: poſition of Acts of Parliament. Poli- 
crites will obſerve I have not ſpoken 
in conformity to many of our writers, 
who conſider theſe as one branch of 
Law; which in themſelves they are 
not, but refer to a preceding Law, and 
bind only the Parties, in each particu- 
cular caſe, as an authoritative expoſi- 
tion of the Law; whether the caſa 
ariſes on the Common Law, or on an 
Act of Parliament. For no determina- 
tion of one Perſon's caſe, tho! its cir- 
cumſtances ſhould exactly concur, is ſo 
directly binding upon another, as to ſub- 
ject him to Puniſhment, for not obey- 
ing or acting according to it. But as 

it 


114 EUNOMUS. 


it is probable ſucceeding Judges (bound 
on Oath to determine according to 
Law) will give the ſame Expoſition 
of the Law, where ſimilar circumſtan- 
ces do occur; that determination in 
one perſon's caſe, may in its conſe- 
quence be a Puniſhment if not obeyed 
by another; by putting him to the ex- 
pence of conteſting a matter already 
ſettled : and, therefore, it would have 
been but prudent, where the circum- 
ſtances are exactly the ſame, to have 
acquieſced in a former determination, 
becauſe that determination has made 
the Law known, in ſuch particular cir- 

cumſtances. | 
This account of Judicial Deciſions, 
I think, agrees with Lord Hale's mean- 
ing — He, it is true, ranks Judicial 
Decifions as one Conſtituent of the 
Common Law ; but ſoon after adds, 
that though they do bind as a Law 
[- between 
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between the Parties, in a particular 
caſe in queſtion, till reverſed by Error 
or Attaint, yet they do not make 4 
Law, properly fo called. And tho 
ſuch Deciſions are leſs than a Law, yet 
they are greater evidence of it, than 
the opinion of any private perſons, as 
ſuch, whatſoever. 

F. 42. This account, tho' it may 
have detracted from them, in the opi- 
nion of ſome, will be ſufficient to raiſe 
them in the opinion of others ; who 
diſpute both the authority and the 
uſe of Judicial Precedents. I wiſh, 
for the Writers ſake, ſuch notions had 
place only in works of pure Fiction, 
ſuch as Swif?'s Voyages; for Truth will 
not eaſily be laughed out of counte- 
nance : but they have been attacked 
with more ſeverity, under the plauſi- 
ble colour of cool Argument. Some 
object to the uſe of any precedents 

what- 
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whatever : others to the uncertainty 


and contradiction of them. 
The firſt are anſwered by what 


has been already ſaid of the nature 
of Judicial Deciſions : © that they 
« are Expoſitions of the Law, as 
« it ſtands when the caſe happens.” 
It is the buſineſs of Judges jus di- 
cere, not jus dare. And why ſhould 


not ſimilar Caſes have ſimilar Expoſi- 


tions ? 
There was a time, undoubtedly, 


when theſe precedents were firſt form- 
ed; and the Deciſion was ſimply 
founded on the light of Reaſon and the 
circumſtances of the caſe. We ſcarce 
need be told by Spelman, “ that in 
early days the Sages of the Law 
« judged many things ex ægus et bono: 


and their Judgment afterwards, as the 
Reſponſa Prudentiiim among the Ro- 
mans, and the Theodoſian Code, be- 


came 


* 
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came Precedents of Law to Poſterity. | 
Caſes will often ſtill occur unlike any 
determined, and are, therefore, with- 
out Precedent : others will happen 
like theſe, and then theſe will be the 
firſt Precedents in their turn, But 
tho' every Precedent muſt have a time 
to begin, that Chief Juſtice argued 
very ill, who admitted a Jury, not 
Frecholders, in a capital caſe, and faid, 
why may we not make Precedents as 
well as thoſe that went before ut. Be- 
cauſe his Precedent was ſo far from 
being new, or ex &quo et bono, that it 
was contrary to ſettled Law, from the 
firſt age of the Conſtitution, That 
Chancellor , who would have ad- 
vanced the King's Proclamations into | 
Laws, on the maxim of all Precedents 
having a time to begin, argued as ill; 
and was told ſo with ſpirit, by Lord 
Coke, in King James preſence, 
Vos. II. N And 
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And this gives me an opportunity of 
overthrowing a notion that has crept 
into our Books, that, when a caſe 
ariſes that is without Precedent, the bare 

want of Precedent. is a great argument 
of its being againſt Law. That opi- 

| nion is now diſregarded : every day 
new cales ariſe, and are determined on 
their own reaſons. 

Indeed the contrary would be. to 
ſuppoſe, 1. That Reaſon had nothing 
to do with Law. 2. That a Right 

might exiſt without a Remedy to ſup- 
port it. The true Limitation, I take it, 
is this: in a caſe, that muſt have daily 
happened, the want of Precedent is a 
great argument; but infgeaſes, where 
the circumſtances could hardly exiſt, 
it is none at all. 

The Determination will, in the lat- 
ter caſe, be, as Spelman ſays, ex #quo 
et bono; and if a caſe, ſimilar in point 
of circumſtances, does occur hereafter, 

| that 
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that caſe will, if remembered, be made 
uſe of as a Precedent. | 
$. 43. Thoſe who object to the un- 
certainty of Precedents, founding their 
objection on ſome appearances of truth, 
are better intitled to be heard; but 
there is ſome fallacy in this way of ar- 
guing. They take Judicial Deciſions, 
and Printed Caſes, as equivalent and 
ſynonimous ; which, it may be eaſily 
ſhewed, are by no means the ſame: 
and yet, theſe latter are the great 
ſource of the uncertainty and contra- 
dition complained of. But whoever 
firſt confounds them together, and then 
draws a concluſion as to the uncertainty 
of both which flows only from one ; 
might as well miſtake the confluence 
of two Rivers for the ſource of both : 
or might as well urge that there is no 
ſuch thing in nature as fact, becauſe 


different perſons in their account of 
N 2 the 
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the ſame fact give ſuch various and 
often contradictory evidence. 

Judicial Deciſions are properly the 
Precedents : and Records alone are 
the proper Warrants of their authority. 
Printed Caſes, as the channel of com- 
municating theſe deciſions, whatever 
uſe they have in other reſpects, have 
no internal authority, but as ſuppoſed 
copies of a deciſion on record. But 
printed Caſes in Reports, tho' inferior 
in authenticity to Records, have yet 
many advantages: 1. That in a ſhort 
compaſs they contain the moſt impor- 
tant deciſions of many ages: the Re- 
cords are ſo numerous, that it is im- 
_ poſſible and uſeleſs to tranſcribe, read, 
or conſult them for any time. 2, The 
Records are the bare naked Decifions, 
and contain only the formal entries of 
Pleadings and Judgments ; whereas the 
Reports contain, in many important 

| caſes, 
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caſes, the arguments offered to the 
Court on both ſides; and the reaſons 
which determined the opinion of the 
Court on that fide on which the reſolu- 
tion turned. 
An accurate account of caſes of 
weight and difficulty publiſhed by per- 
ſons, from what aroſe within their own 
experience, can want no recommen- 
dation with the Profeſſion ; or indeed 
with any men of Senſe. And the good 
old Fudge, whom I have often heard 
condemn from the Bench, as he has 
ſince done in print, many of _ 
crude indigeſted performances, affecting 
to be called Reports, which were, per- 
haps, nothing elſe than, as he expreſſes 
himſelf, “the rummage of dead men's 
* papers, or the firſt eſſays of young 
authors, has yet allowed a good 
Reporter to be a real benefattor to the 
Public. He himſelf (if conſidered in 
| N 3 that 
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that light only) has been a conſiderable 
0. | 

But many Reports may be conſidered 
in another point of view, and rather 
out of the direct track of the pro- 
feſſion : as many of the more modern 
contain excellent pieces of legal rea- 
ſoning, and which are capable of en- 
tertaining any one, of a liberal educa- 
tion, with the ſmalleſt inſight into 
ſuch ſubjects. Such are particularly 
Sir B. Shower's Caſes in Parliament, 
and the Reports of Vaughan and Peere 
Williams. No doubt of it, Reports, 
like all copies, muſt be greatly inferior 
to what the Originals were, We are 
even told, that many of Tully's ora- 
tions are, in this reſpe&, conſiderably 
defective ; at leaſt abſtracts, rather than 
copies, of what he ſpoke upon the occa- 
fion. Lord Bacon thought the method 
of reporting in his time, too jejune and 
imperfect; 
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imperfect ; he particularly cenſures that 
of Sir Ed. Coke, as too compendious 
a form of reporting the reſolutions of 
the Court; and not ſufficiently. © trac- 
% ing out a form of argument:” it 
was this conſideration that induced him 
to leave us thoſe excellent ſpecimens of 
his own; which method has been, 
in many inſtances, followed in later 
times, 
$. 44. The printed Reports exiſt in 
a continued ſeries from Ed. II. to the 
preſent time ; extremely numerous and 
defective: and (if ſome were excepted 
out, or perhaps ſome caſes onlyin moſt of 
them) are chargeable with containing, 
if not of being the ſource of, all that un- 
certaiaty which ſome are fond of object- 
ing to legal determinations. Originally 
they were collected and publiſhed 
, annually,” by perſons appointed by 
the King, and thence acquired the name 
N 4 of 
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of © Year Books.” This method was 
attempted to be revived in the reign of 
King James; and there is an ordinance to 
be met with dated the 1 5th year of his 
reign, directed to Lord Verulam (Bacon) 
and Sir Julius Cæſar, veſting in them 
the appointment of two perſons, with a 
falary of 100 l. each, and other particu» 
lars, as may be ſeen at length in the 
Record in Rymer's collection. Lord 
Bacon ſeems to allude to this in his 
propoſals for the amendment of the 
Law: and this likewiſe explains ſome 
paſſages in his Letters, lately publiſhed, 
I do not find this method continued 
long: Hetley's Reports, however, 
from the title, ſeems to have been 
taken in virtue of this appointment. 
I be want of this proviſion, if it is at 
all to be regretted, is leſs ſo, ſince that 
time: there being many co-temporary 
Reports, that give a tolerable account 
: of 
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of tranſactions in Weſtminſter-Hall, 
from that period. The general au- 
thority of Reports is now derived from 
the Imprimatur affixed to its title- 
page. This manner of ſtamping an 
authority on Law Books, (tho' the 
practice of licenſing was derived from 
the Inquiſition, and applied here firſt 
to books of Religion) ſeems to have 
ſucceeded the appointment of Re- 
porters. It was firſt done by the Lord 
Chancellor alone. But about the lat- 
ter end of Car. II. time, by the twelve 
Judges. The Imprimatur is uſually 
preceded by a teſtimonial on perſonal 
knowlege of the Reporter's general 
character in his profeſſion; but that 
(like other general characters) neither 
ſuppoles the work free from faults, 
nor excuſes what is faulty; for after 
all, as I have ſaid, the Report of one 
particular caſe, ſtands its ground only 
as 
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cord: wherever it appears to vary in 
ſubſtance, it loſes all its authority. 

$. 45. The eſſentials of a caſe well 
reported, ſeem to be, A true ſtate of 
the facts; The true point before the 
Court; The manner in which it came 
before the Court; The true Determi- 
nation; The Name and Date. 

You ſometimes hear of Manuſcript 
Reports, which have their uſe, tho' 
they reſt only in private hands : be- 
. cauſe they are chiefly Caſes within 
time of memory; and becauſe they 
ſerve as a Memorandum to point out 
the Record of a Caſe, the determina- 
tion of which might otherwiſe have 
laid altogether dormant. 

F. 46. I now come to anſwer the ob- 
jection to the uncertainty and contra- 
diction of Precedents, And it has been 
already hinted, 1. That this uncertainty 

2 lis 
. 
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is occaſioned chiefly by the defect of 
printed Reports; and arguing from 
caſes unlike, as if they were alike. 
2. I ſhall admit however that, ſome- 
times, the ſame points have been long 
agitated, and remained unſettled ; and 
will take occaſion to mention a word 
of Precedents /ub ſilentio. 

The greateſt and almoſt general de- 
fect of Reports, is the want of a juſt 
and full State of the Caſe. The Law, 
in every caſe, muſt ariſe from an en- 
tire attention to the Facts, which are 
the ingredients of the Caſe. And it 
will unavoidably happen, that thoſe 
who report Caſes, which they barely 
hear, and have no concern in, muſt 
often omit many very material circum- 
ſtances of the Caſe; and ſometimes 
inſert others that are not material ; 
the Facts being often ſo complicated, 
that, excluſive of other diſadyantages, 


no 


* * 
_ — 
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no attention can maſter them all at 4 
once. Hence it will ha „ that 
ſuch Caſes muſt be reported in a more 
looſe and general manner, than the 
Facts admitted; and by thoſe means, 
the ſpecial grounds of the determina- 
tion not being known, the determina- 
tion will be cited, as 4 Caſe in point, 
hereafter to other Caſes (if the whole 
was known) very unlike, This hap- 
pens moſt frequently in opinions on 
Deviſes and Settlements. Lord Coke 
has gone fo far as to ſay, no Caſe 
is exactly like another in all its cir- 
cumſtances. And yet, a Caſe deter- 
mined, may be made uſe of as a Pre- 
cedent, without being exactly alike in 
all its circumſtances : the material cir- 
cumſtances may be the ſame ; or they 
may be made uſe of as far as they go. 
It is partly owing to the variety of 
circumſtances, in different Caſes, and 
| at 
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at the ſame time confounding different 
Caſes unlike, that a few words in an 
Act of Parliament, have often furniſhed 
ſo many, and often ſeemingly oppoſite, 
determinations. Of which ſcarce two 
lines, in the Statute of Frauds and 
Perjury, and as many in the Stat. of 
Will. III. on hiring and ſerving for 
a year, both of them penned in as 
plain words as the language admits of, 
have furniſhed, I may ſay, enough for 
a folio volume. 

2. I muſt admit, indeed, ſome points 
were for a long time altogether unſet- 
tled, and as it were fluctuated between 
contrary opinions of Courts. Such for 
inſtance as, whether in caſe of a Legacy, 
and an undeviſed Surplus, the Execu- 
tor or the next of kin, is entitled to 
that Surplus? Whether reverſionary 
Terms for raiſing portions ſhould be 
ſold during the Jointreſs's life? Whe- 
. ther 
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ther an Eſtate to a man for life, Re- 
mainder to the heirs of his body, gives 
an Eſtate Tail to him or not ? 

Such queſtions, you ſee, concern 
rules of Property ; and it is of the ut- 
' moſt conſequence, that points of that 
nature, once determined, ſhould be ac- 
quieſced in : for the inconvenience of 
ſhaking ſettled determinations, is much 
greater to the kingdom in general, 
than the impropriety of any former 
original determination can be to the 
Parties. Lord Macclesfield uſed to call 
it removing Land Marks. Indeed, 
a point of Law ſettled anſwers Virgil's 

Limes agro poſitus, litem ut diſcerneret arvis. 
Tt is in this view too, that Courts have 
ſaid ; It is often of little conſequence, 
how a point is determined at firſt, ſo 
it is but adhered to: then the Law 
will be known ; and the inconvenience, 
by being foreſeen, may be avoided. 
After 
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After all, ſome allowance is due to 
human infirmities: men, as men, will 
differ in opinion. Every man can not 
be right; but every man muſt be ſaved 
by his own conſcience. The greateſt 
men we have had, have been moſt for- 
ward to make theſe apologies for hu- 
man nature, tho' they have leaſt need 
of them. Policrites will remember, 
what Chief Juſtice Vaughan, in Buſhel's 
caſe, and Lord Nottingham in his own 
famous argument, have ſo finely ſaid 
to this purpoſe. And what thoſe who 
now preſide are more fond of owning 
with much leſs occaſion. 

F. 47. Beſides what has been ſaid 
of Precedents, you will ſometimes 
hear of Precedents ſub filentio : but theſe 
are oppoſed to Judicial Precedents, and 
mean nothing more than a ſilent, uni- 
form courſe of practice, uninterrupted, 


but at the ſame time unſupported by 
| legal 
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legal Deciſions. Where practice is uni- 
form, and not contrary to Law, it will 
have great weight; ſo will the fin- 
gle opinion of eminent men in the 
Profeſſion. Theſe are ranked among 
Lord Coke's topics of Legal Reaſon- 
ing: and I remember were greatly re- 
lied on, upon a late occaſion, in the 
expolition of the Statute of Uſes relat- 
ing to an Infant's barring herſelf of 
Dower. 2 

But if mere Practice, or Precedents 
ſub filentio, were to prevail againſt 
Law, then, as has been juſtly faid, 
« Clerks in an office would make 
« Law; and would have it in their 
power to repeal Laws in being. 

F. 48. If, from what has been faid, 
] was to form a Scale, by which the 
Authority of Legal Precedents might 
be meaſured; the Precedents ſub /ilentio 
would obtain the loweſt place : next 

* above 
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above theſe (but ſo much above theſe, 
that, in compariſon, the firſt are al- 
moſt as the freezing point in the 
Thermometer is to the Spring tem- 
perature) I conſider an opinion of a 
ſingle Judge at niſi prius, on a point 
directly in queſtion : then, higher up 
the Scale, the Determination of any 
one Court in Weſtminſter-Hall : much 
higher than this, that very Determina- 
tion confirmed by another Court on 
Writ of Error : and the higheſt of all, 

the Determination of the ſame caſe, on 
a Writ of Error in the Houſe of Lords. 
This laſt has the higheſt place ima- 
ginable in the Scale of JudiTature ; 
and affords evidence of Common Law, 
or of the Expoſition of an Act of Par- 
liament, no way inferior, in point of 
authenticity, to the expreſs politive 
text of an Act of Parliament itſelf. 

Thus have I finiſhed on this head. 


Vor. III. 'O P Hi- 
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PHILAN DER. 


§. 49. And you have reconciled me 
much to a part of the Law, which I, 
who am a ſtranger to the ſubtleties of 
your Schools, have ever looked on as 
of the very eſſence of Cavil : but I 
- ſtill have ſome difficulties, which to 
one ſo far a convert, you may eaſily 
clear. Admitting an uniformity and 
adherence to Precedents are obſerved 
in one Court; how is it that a Court 
of Equity is ſet in contradiction to a 
Court of Law? That points ſolemnly 
ſettled@n a Court of Law below, (as 
I think you call it) ſhall be reverſed 
on appeal to another Court of Law ? 
Nay, that even in the ſame Court, the 
effect of a trial, by Jury, ſhall be over- 
turned by matters ariſing after it? 


EunoMus, 


. 
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| EUNoMUs. 
| Upon my word you have drawn up 


your forces in great order; but you are 


not aware, how much time it will take 
to go through even this mock Cam- 
paign. I muſt deal fairly with you; 
you muſt attend to the different Pro- 
vinces of different Courts: in what 
manner they aſſiſt, controul or depend 
on each other. You muſt be Ied too 
in a beaten track about Juries, to ſet- 
tle the meaning of what may be faid 
in anſwer to what you urge. 


PHILANDER. 

We have a great part of the morn- 
ing before us: take it all; eſpecially 
as you have promiſed me ſitisfac- 
tion on a ſubject, which always fires 
the blood in my veins; concerning 
a blefling to this Country, which I have 
often pitied the want of in other na- 
tions; and am ſorry to ſee any dimi- 
O 2 nution 
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nution of at home: I mean, what, 
from my earlieſt knowledge, I have 
been taught to revere as an Engliſh- 
man's Birth-Right, Trial by Jury. 


EuNOMuus. 


F. 50. I will begin then with that: 
and will attempt to ſhew you, that 
this form of trial has, in the courſe 
of time, been greatly improved; nay, 
if any prejudices you may have formed 
are ſuffered to ſleep till you have heard 
me out, even improved in thoſe inſtan- 
ces in which you ſeem to think it im- 
paired, 

I will not expatiate on the antiquity 
or excellence of its original, As to 
both, It is ſufficient to ſay, ** Caput in- 
ter nubila condit, its original is ob- 
ſcure; but it is the nobleſt form of 
policy that was ever invented on Earth, 
and (may I add?) comes neareſt the 

impartiality 
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impartiality of Heaven, I do not 
know any Country that pretends, in 
the leaſt, to ſhare it with us, except 
Sweden; from whence we are ſuppoſed 
to have borrowed it: which notion, 
entertained by ſome of our Travellers, 
is refuted by two obſervations: 1. 
That their plan of Juries diſgraces ours 
by compariſon. 2. That Juries exiſted 
in England, long before England pro- 
bably had any knowledge of Sweden: 
before thoſe great inundations of the 
populous North, as it were, deluged 
this Weſtern world. 

But excellent as this form of trial 
is in England, as it conſiſts of men, 
it cannot pretend to abſolute Perfec- 
tion. Bodies of men, like individuals 
that compoſe them, are liable to be 
influenced : a Borough and a Jury may 
both be occafionally corrupted, But, 

O 3 | in 
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deed, of the genius of poſitive Laws, 


to 
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in the nature of things, numbers are 
a ſecurity; and in the caſe before us, 
twelve are more likely to form a right 
Judgment of Facts, and to give it with 
impartiality, than one man. 

The probability is ſtill more on 
the ſide of truth from this quarter, 
when it is conſidered, what pains our 
Anceſtors have taken, from age to age, 
to reform the model itſelf; as well to 
guard it from every natural biaſs, as to 
give it every poſſible advantage. I med- 
dle not, at preſent, with thoſe incapa- 
cities that Reaſon paints out, and the 
Common Law has ever adopied : ſuch 
as proceed from a defect of the under- 
ſtanding or a depravity of the will. The 
poſitive qualifications. are more within 
our view ; becauſe theſe have varied 
greatly in courſe of time; as it is, in- 
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to conform to the convenience of the 


times. | 
The old Statutes required Jurors, in 
general terms, to be next neigh- 


e bours and moſt ſufficient.” It would 


have been impoſſible, without that 
nice diviſion of Lands into Counties, 
Hundreds, and Villages, and at the 
ſame time a free diſtribution of landed 
Property, to have found twelve men 
equally qualified, in point of vicinity, 
and of freehold Eſtate. Thoſe two 
qualifications, however, ſo excellently 
fitted to the office of Juror in early 
times, and fo cloſely connected, have 
now parted at the greateſt diſtance : 
the vicinity reduced, in common caſes, 
to a ſhadow ; the qualification, in point 
of intereſt, ſwelled to what would have 
been a Prince's income in thoſe days; 
that is, Philander, in the idea of thoſe 

O 4 who 
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who are governed by words; for in 
reality, I think, the reſpective times 
being conſidered, the qualification may 
be conſidered, in both caſes, to be 
pretty near on the ſame foot. I will 
juſt deduce the alterations in their ſe- 
veral periods; and will then remark 
the conſequence of the alterations. 
The proviſion that Jurors ſhould be 


next neighbours, tho' a favourite cau- 


tion of the Common Law, reſted on a 
very vague deſcription; and in time 
was found very inconvenient. The 
Statute of Hen, VIII. brought it down 
to ſix of the ſame Hundred, where 
the fact aroſe ; another Act in Q. Eliz. 
time reduced it to two Hundredors 3 
the Statute of Q, Anne makes an end 
of all Hundredors, and requires the 
Venire or writ to ſummon them to be 
awarded from the body of the County, 

| except 
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except in certain criminal caſes : tho 


by conſtruction, the practice ſub filen- 
tio, I was ſpeaking of, was foon ſet 
up as a reaſon for keeping the Jury, in 
all Crown Proſecutions, ſtill within 
the pale of the ſame Hundred. | 
You ſee then, how this qualification 
has given way: and greatly to the 
public advantage, in opening a more 
free courle of Juſtice; as Jurors ; may 
much more eaſily be had from a County, 
than an Hundred; if the part is not 
equal to the whole, as I ſuppoſe you 
allow it is not. And with reſpec to the 
advantage ariſing from the knowledge 
of Places or Facts in queſtion, tho at 
firſt fight that may be peculiar to thoſe 
who are literally * next neighbours ;” 
the anſwer to that is, 1. That the no- 


tion of 4à View, or opportunity given to 


ſome of thoſe who are to try the cauſe, to 
ſee the ſpot in queſtion before the Trial, 
2 | is 
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is now, and long has been with regard 
to the knowledge of Places, a fair equi- 
valent to the ſubject, in lieu of the 
proviſion of Vicinage at Common 


Law. And fix who were on the View, 


who muſt be at the Trial, will be of 
much more ſervice, than fix barely of 


, the ſame Hundred would be. 2. But 


even ſtill by Lot, there may be ſome of 
thoſe who are literally next neigh- 
bours. 7 

And by relaxing the reſtraint (as I 


ſhall now call it) of that qualification, 


we have got other material advantages. 
Confiſtent with the rigour of that qua- 
lification, it was impoſſible to try Facts 
done beyond the Sea; which now by 
an eaſy Fiction of placing a Plantation 
in an Engliſh County, may be tried 
in Middleſex, as well as if the Fact 
aroſe there. 


It 
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It laid too a terrible reſtraint on 
Courts themſelves: the Jurors being 
next neighbours were ſuppoſed always 
to have evidence in their own breaſt ; 
the conſequence of which, in many 
caſes, produced this dĩiſagreeable alter- 
native; either that a verdit muſt 
ſtand, tho' contrary to the cleareſt 
evidence produced in Court; or the 
Character, nay, the Liberty of the Ju- 
rors, were to be overturned, together 
with the Verdict, by attainting the 
Jury. Now the Jurors are no longer 
of the neighbourhood, the ſuppoſition 
derived from thence muſt fail ; if they 
judge apparently wrong, that Judg- 
ment of theirs may be corrected, but 
it will ſtill be by another Jury: ſo 
that the injured Party will not ſuffer; 
nor will the former Jury ſuffer for 
their wrong Judgment, as they might 
ſometimes have done in the perilous 

days 
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days of Attaint; nor will the Conſtitu- 
tion ſuffer by dropping a Jury. Upon 
the whole, I conclude, that this al tera- 
tion is much for the better; that neu 
Trials and Views are more than uſeful 
ſubſtitutes for Vicinage. 

Having thus done with the firſt early 
qualification of Juries, reſpecting their 
vicinity, I muſt ſay a few words as to 
their ſufficiency. Their qualification, 
in point of Intereſt, was originally 
but ſmall; in 13 Ed, I. time, only 
208.3 in the 21 Ed. I. it aroſe to 
408.; ſo it continued till Q. Eliz. 
with one alteration only in the in- 
terim, of inſerting the qualification in 
the Jury proceſs, which, I think, aroſe 
from the Statute 35 Hen. VIII. In 
the 27 Eliz. it roſe to 41. Freehold; in 
16 and 17 Car. II. it ſwelled to 201. 
Freehold ; and yet, notwithſtanding this 
great advance in the qualification, let 
me juſt obſerve, Juries were never ſo 

packed 
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Y packed and practiſed upon in criminal 


caſes, as during the latter end of that 


reign, and the beginning of the next. 
In 4 and 5 Will. and Mary, it came 
down to 101. and has continued ſo ever 
ſince. Except in the caſe of ſpecial 
Juries, which, by a Statute of the late 
King, - muſt have 201. 

You know Leaſeholders of 501. clear 
yearly value, are now qualified as Free- 
holders. The reaſon why the Law 
required Freehold Intereſt formerly in 
excluſion of Terms, was, becauſe 
Eſtates for Terms of Years, till with- 
in theſe two centuries, were very ſhort, 
and of no conſideration in the eye of 


the Law. The other being a certain 


proviſion for life, was a more ſure bar- 
rier againſt temptation. 2. Moſt queſ- 
tions in early days, were about pro- 
perty of Land; and, therefore, thoſe 
who had a permanent Intereſt in Lands, 

were 
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were beſt judges of what affected 
them. 

I have laid before you the facts from 
which you will judge; but I have leſs 
ſcruple to tell you at once my conclu- 
fion, without a minute detail of parti- 
culars, becauſe you are as good a judge 
of this ſubject as a Lawyer. My ob- 
ſervation is this, that tho' the nominal 
qualification has varied from 20s, to 
101. in four hundred years, yet the 
real value is much the ſame, conſider- 
ing the different intrinſic value of mo- 
ney, and the different price of corn 
and other commodities. This it will 
be eaſy to compute from the Records 
of the Mint, and the printed accounts 
of the price of labour and proviſions in 
thoſe days, compared with both arti- 
cles in our own. The contraſt, let me 
obſerve, will be pleaſant, when we 
conſider, that the qualification for a 

| Vote, 


DIALOGUE III. 2057 


Vote, at County Elections, is ſtill the 
ſame as it was at firſt, only 408.; it 
began in Hen, VI. and has continued 
ſo ever ſince. By theſe means the 
choice of the Repreſentatives in Coun- 
ties, is more particularly the full a& 
of the Body of Conſtituents. Where- 
as, had the qualification of Freehold 
voters kept pace with the other qua- 
| lification of Juries, the number of Cou- 

ſtituents would have been ſo reduced, 
that a City, or even a Borough, might 
at this day have had nearly as many 
votes as a County; which circumſtance 
would ſtill have added to the weight of 
Boroughs, that already in one view, 
it has been obſerved, preſſes ſo hard on 
the general right of Repreſentation in 
this Conſtitution. Add too that in ſome 
Counties, and thoſe too, * where the 
number of Boroughs are looked upon 
with rather a jealous eye, the number 
1 of 
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of Leaſeholds of very conſiderable 
property, which in their nature are ex- 
cluded from this ſuffrage, bear fo great 
a proportion to the Freehold Eſtates, 
that the ſcale is ſtill far from a Ba- 
lance. This is the evident reſult of 
what are called the Weſtern Tenures, 
from their prevailing principally in 
thoſe Counties; in which Leaſes for 
long terms of years, determinable upon 
Lives, ſcem a very general mode of 
poſſeſſing valuable eſtates under the 
owners, often to the excluſion of any 
Freehold Intereſt in the Tenant ; and 
conſequently, the capacity of conſtitut- 

ing their Repreſentative. 
§. 51. I am afraid I have but in 
part anſwered your queſtion — you will 
tell me, theſe are only regulations of 
Juries, and by Law: your regret ſeems 
to flow from a ſuppoſed diminution 
* of this form of Trial; and the effect 
| «6 of 
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% of it overturned, even where it con- 
* tinued.“ | 


PHILANDER: 
Indeed it did. 

__ EvunoMuUus. 

By theſe expreſſions then, I con- 
ceive you mean, that in many proceed- 
ings, the Trial by Jury is diſmiſſed; ' 
and that ia many caſes, the opinion 
of the Court has afterwards leaned 
againſt the parties who had recovered 


on the trial. 
PHILANDER, 
That is my meaning, 
EunoMUs: 
By the diminution you ſpeak of, I 


ſuppoſe you allude to thoſe ſummary 


convictions, that, at firſt view, are le- 

velled very ſtrongly, indeed, againſt 

this mode of trial: where, inſtead of 
Vox. III. — Croſs 
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Croſs Examinations of diſintereſted 
Witneſſes, the Oath of an Informer 
Joined to another Witneſs; or the aid 
of the Parties Confeſſion, got how it 
can, without any Evidence but that 
of the Informer, concludes the Trial : 
and after all, one man is ſet up as a 
Judge of the weight of this evidence, 
inſtead of the twelve known to the 
Conſtitution, 


PHILANDER. 


You have placed it in the very light 
I ſhould have done. 


EUNoMUSs. | 

But, my Friend, that is not the 
true light. You never heard that a 
Juſtice of Peace, had a complete final 
Juriſdiction. He may, like the Con- 
table in the Play, think he fits to 
* repreſent the King ;” but he in that 
light, muſt. remember 

Regum 


" ” 
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Regum timendorum in proprios greges, 
Reges in ipſos Imperium eſt Jovis. 
And long as this officer has been 
intruſted with a neceſſary ſhare of 
Power, to lighten and diffuſe the 
weight of Government, and great as the 
obligations of the Public moſt certainly 
are to him who executes this truſt 
with abilities and integrity, the Con- 
ſtitution has, in no inſtance, made him 
abſolute in à Judicial capacity. His 
orders are examinable at Seſſions; 
and from thence at Weſtminſter- 
Hall. His Convictions are removable 
there: if Illegal, may be quaſhed, 
and himſelf liable to an Action; if 
Oppreſſive, in their Circumſtances, 
tho' they ſhould be legal in Form, 
he may be puniſhed by Information : 
in the Action, or the Information, his 
Conduct will be reviewed by a Jury; 
and as they find, the Court will pro- 
8 1 ceed. 


ceed. A Jury then, you ſee, is only 
diſmiſſed in the firſt inſtance; never 
diſcarded. In ſhort, I do not know any 
Judicial Tranſaction whatever, cogniz- 
able in the Temporal Courts of this 
Kingdom, in which, in the long run, 
the Facts may not be brought before 
a Jury. In the ſuperior Courts of 
Equity, Iſſues at Law are frequently 
directed to fatisfy the Court, where the 
Depoſitions are not Evidence enough: 
if that kind of Evidence, where mate- 
rial, is ſuſpected, the Witneſs may be 
indicted for Perjury in the higheſt 
Courts of Law. In the Courts of Law, 
where the return to their Orders are 
conteſted, the Facts returned are put 
in Iſſue. Material Affidavits, if full, 
but not true, are likewiſe indictable. 
And can you imagine, when in theſe 
great inſtances a Jury is ſtill liable to 
be called upon, that a petty Conſtable 
2 or 
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or a Pariſh Officer, moſt ignorant of 


the Law, and under moſt temptations 


to abuſe it, ſhould be left a mercileſs 


Tyrant within his diſtrict? Rather do 


not you admire the wiſdom of the Le- 
giſlature, to have Juſtice done, when it 
can be without delay or expence, by 
Summary Convictions : where it can- 
not, to reſerve in the end a redreſs to 
the Party injured, a puniſhment to 
Oppreſſors, and a check to all in thoſe 
inferior ſtations? _ 

F. 52. As to the Powers which 
Courts have exerciſed after a Verdict, 
and very often againſt it, you will 
ſcatce think it a proper ſubject of 
complaint, when you have conſidered 
it ever ſo little. 

In Common Caſes, the effects of a 
trial have been defeated three ways, 
by proceedings after it — either upon 
2 motion in arreſt of Judgment — to” 


3 ſet 
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ſet aſide the Verdict — or for a new 
Trial. In the firſt, the effect of the 
Trial is defeated, becauſe there re- 
gularly ought to have been no Trial 
at all; or becauſe it appears from 
the Record, that no Judgment can be 
had. Sometimes the very demand it- 
felf might have been ſtopped by De- 
murrer, without ever bringing it to a 
Trial; but that is where the Demand 
is bad on the Face of it: often this 
can not be known till the proof is 
heard; for then it appears, that tho' 
the Jury have found for the Plaintiff, 
yet that what is found is no cauſe of 
Action. In this kind of motion, I 
take it, the credit and capacity of the 
Jury are always unimpeached, 

The other two motions art levelled 
more directly againſt the Verdict it- 
—&f : the firſt to ſet it aſide for the 
Miſdemeanor of the Jury, or an irre- 

| gular 
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gular finding: the latter for a Verdict 
contrary to the plain weight of Evi- 
dence, or for the miſdirection of a 
Judge. 

In both theſe, whatever further ex- 
amination there is, muſt be by another 
Jury. In the latter, it is awarded in 
Terms; in the former, it follows, as 
a conſequence at the Parties option : 
becauſe the Verdict being ſet aſide, 
there can be no recovery or acquittal ; 
and conſequently no bar to another 
Action. 

In all theſe inſtances then, Pbilan- 
der, your favourite Jury are ſtill ad- 
hered to. 15 | 


PHILANDER, 
I was juſt going to interrupt you, 


with obſerving the contrary from your 


The miſdirection of a 


own words. 


Judge, that has miſled one Jury, is, I 


P 4 agree, 
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agree, a proper ground for ſending 
the matter to be examined by another: 


but my difficulty is about any dixection 


of a Judge to the Jury at all: let him, 
if you will, recapitulate the Facts, but 
not obſerve upon them. I have ſome- 
times heard, this Province of the Judge 
has made a cypher of the Jury; nay, 
has even made them find contrary to 
their own meaning, 


EunoMuUus. ” 


I am glad to find you do not vent 
this notion as your own : it is what I 
have heard too; but have as often ob- 
ſerved, that it proceeded more from 
private intereſt or party zeal, than 
principles of Law. I know too, that 
directions have, in ſome Caſes, been 
carried much too far. Nobody can 
read the State Trials in particular with- 
out owning it. But a particular C:ſe, 

where 
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where the Law has been forgotten, is 
no argument againſt the general policy 
of the Law itſelf. I will therefore, with 


great diffidence, lay before you, what, 


from no inconſiderable reſearches in our 
Law- Books, ſeems to me the policy 
of the Law, in this reſpect; what di- 
rections, in general, a Judge may or 
ought to give to a Jury. 

$. 53. All that I have ſaid or have 
to ſay upon the ſubject of Juries, is 
agreeable to this eſtabliſhed maxim : 
** that Juries muſt anſwer to queſtions 
* of Fact, and Judges to queſtions of 
* Law.” This is the fundamental 
maxim acknowledged by the Conſti- 
tution. And yet this is the maxim, 
which thoſe who have advanced Doc- 


trines againſt the Conſtitution, have 


ever in their mouths. 
Fundamental maxims of Law or 


| Government, are fo plain and intuitive, 


that every body underſtands them; 
the 
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the loweſt capacity makes them their 
ſtandard in their own breaſts, to judge 
by. And, therefore, thoſe who would 
lead a party in a wrong cauſe with 
ſucceſs, muſt do it, not by diſputing 
fundamentals ; but by avowing, and 
afterwards perverting them. This 
ſeems to be the caſe at preſent. 

It is undoubtedly true, that the Jury 
are Judges, the only Judges of the 
 Fa#: is it not equally within the 
ſpirit of the maxim, that Judges only 
have the competent cogniſance of the 
Law? Can it be contended that the 
Jury have, in reality, an adequate 
knowledge of Law ? Or that the Con- 
ſtitution ever deſigned they ſhould ? I 
will only remind you, that every coun- 
try Village has its Jurors; whom no- 
body will ſuppoſe to be Lawyers. And 
it is from the generality, that we are 
to form our notions of the nature of 

a Jury, 
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a Jury, as the Law has preſcribed it; 


not from the abilities of any particular 


man, or any particular Jury, Well— 
but the Law and the Fact are often 
te complicated; then it is the pro- 
vince of the Judge to diſtinguiſh them: 
to tell the Jury, that ſuppoſing ſuch 
and ſuch Facts were done, what the 
Law is in ſuch circumſtances. This is 
an unbiaſſed direction; this keeps the 
Province of Judge and Jury diſtinct; 
the Facts are left altogether to the 
Jury, and the Law does not controul 
the Fact, but ariſes from it. If the 


Law is thought to be miſtaken, the 


direction of the Judge that gave it, will 


be conſidered (as I have ſaid) in another 


Court ; and if it is miſtaken, the Ver- 
dict, in conformity to it, will be of 
no effet, But I never yet knew a 
Verdi& complained of, as contrary to 
the direction of Law given: it can 

ſcarcely 


Wr 
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ſcarcely be concluded it is. And the 
reaſon is, becauſe the Law ariſes only 
from the Fat; and the Jury pre- 
' viouſly find the Fact in their own 
mind, before they couple it with the 
Law pronounced from the Bench, to 
make up their Verdict. Every Ver- 
dict is compounded of Law and Fact; 
but the Law and the Fact are N 
diſtinct in their nature. 
But Littleton, and his great Com- 
nentator, have been made advocates 
on this occaſion. They have been 
thought to ſay, tho' at the peril of 
contradicting themſelyes an hundred 
times, that Jurors are Judges of the 
Law as well as the Fact. — If they 
* will take upon them the knowledge 
* of the Law upon the matter, they 
may give their verdict generally, as 
F* js put in their charge.” But does 
not the Judge betray his truſt, in not 
| telling 
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telling them how the Law is? If he. 
does not tell them, it is true, they 
may ſuppoſe it to be ſo, and find ac- 
cordingly : if he does tell them how 
the Law is, they are to compare the 
Fact with the Law; but can not of 
their own head ſay what the Law is. 


The Law is never ſubmitted to them 


as part of their inquiry. No finding, 
as I have ſaid, can in general be com- 
plained of, as againſt a Judge's direc- 
tion, but as againſt the weight of Evi- 


dence: and in that caſe the remedy is 


well known. The warrant of Com- 
mitment, as ſtated in the return in 
Buſbel's Caſe, it is true, was expreſly 
granted againſt the Jury, for finding 
contrary to the direction of the Fudge in 
a matter of Law. Which part of the 


Return, Ch. J. Vaughan faid, literally 


taken, was © inſignificant and not intel- 


„ ligible;” and if it had any meaning, 
= ſtript * 


222 EUNOM Us. 


— 
—— — — 


was a direct argument for the abolition 
of the Form of Trial by Jury: becauſe 
the Judge i in ſuch caſe, muſt reſolve both 
the Law and the Fact. True it is, the 
Chief Juſtice does there put a particular 
Caſe of a Jury finding againſt a Judge's 
direction, which, in general, for the 
reaſon he has given, is impoſſible. 
And that caſe is, where a Judge aſks 
the Jury, previous to the Verdict, how 
they find ſuch a particular thing pro- 
pounded to them ? If, on their giving an 
anſwer, the Judge adds, Then as you 
agree to find the Fact fo, the Law is for 
the Plaintiff or Defendant : and if the 
finding is afterwards contrary to what 
he declares; they do, in that caſe, find. 
contrary to the Judge's direction in 
matter of Law. But then you fee in 
that caſe, the regular order of proceed- 
ing is directly inverted; the Judge 

makes 
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makes them find a particular Fact, pre- 
vious to his declaration of the Law. 
Whereas, what Lord Vaughan calls 
the diſcreet and /awful aſiſlance of a 
Judge to a Jury, is always to give an 
hypothetical direction to the Jury: not 
by previouſly having their anſwer to 
the Fact, and by thereupon declaring 
the Law, to controul their Verdict; 
but to leave their Verdict free, by ſay- 
ing, F you find the Facts ſo and fo, 
then the Law is for the Plaintiff, or 
you are to find for the Plaintiff, or vice 
 verſl, | 
All this reaſoning ſhews, that the 
province of Judge and Jury, as to 
Law and Fact, are ſeparate and exclu- 
five: that in the general and regular 
form of proceeding, it is impoſſible 
for a Verdict to be ſaid to be againſt. 
a direction in Law; but if the Cafe 
ſhould happen, the Verdict muſt be 
7 rectified, 
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reRified, for this plain reaſon, that it 
appears, in ſuch a Caſe, the Jury have 
taken upon them the Determination 
of the Law, which is entirely out of 
their Juriſdiction. Theſe obſervations 
ſeem to be a full anſwer to the con- 
trary doctrine in Sir John Hawle's 
Book ; and other ſcattered occaſional 
publications. 

But Philander will excuſe me, if I 
addreſs myſelf for. a few moments to 
you, Policrites, in vindication of a 
point of ſo much importance; and 
which, whenever it has been the 
public topic, has unfortunately been 
ſtrangely miſtaken, it not wilfully 
miſrepreſented, _ 
| Beſides what I have already: ſaid, I 
think it will undeniably appear, that 
' Juries are deſigned, by the Conſtitu- 
tion, to be Judges of the Fact only, 


and not of the Law, for theſe reaſons :. 
| F irſt, | 
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| Firſt, Becauſe the contrary ſuppoſi- 
tion is againſt the plain tenor and im- 
port of their Oath. The Form of 
every Oath adminiſtered in a Court of 
Juſtice, is either according to Common 
Law; or as required by ſome Act of 
Parliament. An Oath of Office con- 
tains a ſummary deſcription of Duty; 
and the Terms of this Oath are fo 
ſtrictly applicable to Fact only, that 
they do by the ſtrongeſt implication, 
exclude any cogniſance of Law, 

Every Juror in a Cauſe is enjoined 
by his Oath ““ well and truly to try the 
* Iflue joined between the Parties, and 
* a true Verdict to give according to 
* the Evidence.” — Now to confider 
this by parts, 1. He is well and truly to 
try : how can any one well and truly 
try any point, but according to his 


knowledge? Either according to his 


own previous knowledge ; or according 
Vo. III. . to 
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to the Information he meets with at 
the time of the Examination? A Ju- 
ror may have knowledge of both kinds 
as to the Fact; but can have of neither 
as to the Law. I have already inti- 
mated, the generality of Jurors are not 
Lawyers ; they, in general, therefore, 
can have no previous knowledge of 
the Law that may ariſe in the matter 
before them. They are, for the ſame 
reaſon, in moſt caſes, as incapable of 
making any adequate decilion of the 
Law they may hear during the Trial. 
The Council on each fide, may inſiſt the 
Law is on his fide ; the Jury muſt be 
incompetent Judges of which are in the 
Right, for want of being previouſly 
acquainted with the Subject. As ſome 
opinion then, in ſuch caſes, muſt be 
formed ; they muſt acquieſce in the 
direction from the Bench. That di- 
rection, I have obſerved, is not con- 

4 | eluſive 
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eluſive on the Parties: but may be 
reviewed by the Court where the Re- 
cord came from; and afterwards in 
another Court upon Appeal. 

2. The Oath directs the Jury to 
try the Iſſue joined: this Iſſue is al- 
ways a Fact denied on one fide, and 
affirmed on the other. Where the 
Law is directly in diſpute, the Iſſue 
goes before the Court, and not at all 
before a Jury. And tho' during the 
Trial of an Iſſue of Fact, points of 
Law do very often incidentally ariſe, 
it does not follow from thence that 
they are under the eogniſance of the 
Jury, any more than diſputes about 
Practice, the competence of Witneſſes, 
or whether ſuch and ſuch Evidence is 
admiſſible, which do as often ariſe in 
the courſe of a Trial ; and were never 
contended to belong to the Jury. The 
Law, therefore, becauſe it ariſes ont 
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of the Fact, and becauſe in the end it 
is to govern it, does not, on that ac- 
count, appertain to the Jury; if from 
other conſiderations it appears to be 
improper. | 
3. What can be meant by a“ true 
% Verdiefte” Truth, I believe, both 
Philoſophers and Lawyers will refer 
to Fact, rather than opinion, about 
Law : when it is referred to opinion, 
we mean the agreement of a Propoſi- 
tion with our own ideas, or the ideas 
of others. But how thoſe who have 
(as I mentioned) ſuch faint and imper- 
fect ideas as Jurors have of Law, can 
diſcern this agreement, or judge of 
the Truth in ſuch a Caſe, I am at 2 
loſs to conceive, baren 
4. But to exclude the poſſibility of 
a doubt in this queſtion, their Oath 
does not barely direct them to find the 
Fruth, but tells them what rule or 
, meaſure 


it 
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meaſure they are to go by in their en- 
quiry: they are to find “ 4 true Ver- 
& dift according t9 Evidence :” this 
branch of the Oath, which governs 


the whole, can be applied only to the 


Fact: the Fact only is in Evidence; 
and conſequently the Law not being 


in Evidence, is not before them. If 


the Law was to have been included in 
their enquiry, the Oath ſhould have 
run, in more general terms, to find 
A Verdict according to Right, or ac- 
e cording to Juſtice ;” and not barely 
according 'to Evidence, Thus in the 
cleareſt Terms, does the Oath limit 
and define their duty. 

But, ſecondly, in the courſe. and 
management of a Trial, other per- 
ſons are, likewiſe, under an Oath, and 
have duties incumbent on them alſo. 
Now without looking into the Oath 


of a Judge, it will be eaſily underſtood 


Q3 to 
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to be inconſiſtent with his duty and 
his Oath, to be a mere cypher on the 
Bench. A Judge, however, will be 
little more than a cypher, either if he 
ſits and ſays nothing; or if what he 
does ſay, is to go for nothing. I have 
already inſiſted, the Jury's unacquain- 
tance with Law, makes it neceſſary for 
the Judge to tell them what the Law 
is in the Caſe before them. He tells it 
them ſurely to very little purpoſe, if 
they think themſelves afterwards at li- 
berty to determine otherwiſe. 
Beſides this view of the queſ- 

tion, ariſing directly from the na- 
ture of the Oaths and Offices of the 
Judge and the Jury, there are other 
collateral arguments, which deſerve to 
have ' ſome weight on this occaſion, 
becauſe they ſeem to flow as neceſſary 
conſequences of the fundamental maxim 
] fat out with; they are an explana- 
| tion 


tion of every day's practiſe; and the 
reaſon on which that is founded, in- 
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conteſtably eſtabliſhes the diſtinction 
of the maxim itſelf, 

But becauſe it is extremely difficult 
to be underſtood on topics, ſo ftrifly | 
technical, by any body but Lawyers; 
I ſhall be very conciſe on this head. 
The arguments I allude to, ariſe from 
the forms of Pleading, and the gene- 
ral frame of Records. There are none, 
perhaps, more juſtly to be relied on, 
than what ariſe from an uniform un- 
varied manner.of Pleading. | 

1. It is well known, in conſtant Ex- 


perience, that by the mode of draw- 


ing a Demurrer, the matter in debate 

is referred altogether to the Deciſion 
of the Court, and in reality never does | 
go before a Jury. By a Demurrer, the 
bare Law is in queſtion ; the Fact be- 
ing conſtantly admitted, if clearly ex- 


Q4 Preſſed. 
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preſſed. The reaſon of admitting the 
Fact in that caſe (I take to be) that 
without ſuch confeſſion of the Fact, the 
Court have no ground to go upon: for 
the Law, in every caſe, ariſes from the 
Fact. Even in ſpeculation the very 
ſuppoſition of a thing being done, is 
antecedent to the Enquiries concern- 
ing the Legality of doing it. And, 
to uſe Lord Holt's expreſſion, a Court 
will not ſet to determine Coffee- 
Houſe Wagers: or as Lord Bacon 
emphatically ſays, „nil habeat fo- 


„ rum ex ſcena,”” The Caſe then 


muſt really exiſt, before the [Legality 
of it, as to circumſtances, will be de- 
termined. But if a matter, where 
the Law only is in queſtion, 1s never 
ſent at all to a Jury; it proves, almoſt 
to Demonſtration, that the Jury have 
nothing to do with bare Law. 


2, Nor 
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2. Nor is the argument to be drawn 
from the nature of a Hpecial Verdict 
of leſs force on this occaſion. The 
ignorance of the Jury as to the Law 
in the Caſe, and their reference to the 
Court, is the conſtant Language of a 
ſpecial Verdict. Not that the Jury 


can in reality be ſuppoſed more igno- 
rant of the Law ariſing in ſuch a Caſe, 


than they are in a thouſand others, 
where all is concluded under a general 
verdict ; indeed, in that light, at this 
time of day, the Common Juries are 
amazingly improved in their knowledge 
of the Law ; there being very few in- 
ſtances of their expreſſing their doubts 
in ſpecial Verdicts at this day. The 
reaſon of having ſpecial Verdicts at all 
times, was in order to have the point 
of Law folemnly determined, and re- 
main on Record ; without which, in 


many Caſes, no Writ of Error could 
have 
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have been brought in former times, 
nor the point reſerved for the conſidera- 
tion of the Court. The uſage of Rating 
a Cafe, and having a general Verdict 
ſubject to the opinion of the Court 
afterwards, on the circumſtances of 
the Caſe, is an invention of late times; 
and is found, in Practice, to be leſs 
expenſive, and anſwer to the Parties as 
well as a ſpecial Verdict. And, indeed, 
from this mode of procecding, the 
Court have the ſame ſatisfaction, tho', 
by the Record not being particular, 
Poſterity have not. But both the 
Caſe ſtated, and a ſpecial Verdict, are 
proofs of what I am contending, 
by expreſsly leaving the Law ta 
the Court: and yet are not excep- 
tions to all other Cafes (as ſome 
have inſinuated) in this reſpect, as if 
the Jury deſired to be informed of the 
Law in theſe caſes only, and took it 

| upon 
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upon themſelves in all other caſes; be- 
cauſe every body muſt allow, the Jury, 
in reality, are at leaſt as ignorant of 
Law, in other caſes, as in that of ſpe- 


cial Verdicts, where alone they confels 


their ignorance. 
I ſhall only add to this very prolix 
refutation of the notion I have oppoſed; 
that it has been made uſe of chiefly 
in the Caſe of Libels, and, perhaps, 
would never have been contended for 
as a general doctrine, if it was not to 
ſerve particular purpoſes. Moſt writers, 
it is true, have cautiouſly diſclaimed 
being advocates for a Party; tho' the 
very date of their Obſervations, and 
manner of conducting them, have too 
often diſcredited their aſſertion, In- 
deed, without the imputation of de- 
figned partiality, the beſt men are too 
apt to be warmed with recent events. 
The only time for a calm diſpaſſionate 
inquiry 
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inquiry in ſuch points, is when the 
event is at a diſtance, and the voice of 
Faction is ſilent. 8 
- The profeſſed Patrons of the notion 
I have argued againſt, have (I ſay) 
principally applied their doctrine to. 
the Caſe of Libels: but were aware, 
that the concluſion would be general, 
tho' the Caſe was particular; becauſe 
the Right of Juries to determine the 
Law in the Caſe of Libels, could only 
be a conſequence of their right to find 
the Law in other Caſes. There ſeems 
to be this fatality, that has, in Practice, 
attended the Caſe of Libels, that the 
Law and the Fact do not ſeem to have 
been always accurately diſtinguiſhed : 
and, perhaps, in feveriſh times, ſome 
particulars have been contended for as 
implications of Law, which ought ra- 
ther to have been conſidered as Facts, 
and leſt to the Jury. 
T0 
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To me it ſeems, univerſally, that any 
action, the intention of the agents, 
and every other circumſtance under 
which that action, was done, are equally 
facts, and as ſuch cogniſable by a Jury: 
but whether that ation under all the 
circumſtances in which it has been ad- 
mitted or proved to have been done, 
is a crime or not, is what the Law 
alone can determine, and thoſe whoſe 
breaſts are the depoſitaries of the Law, 
alone can pronounce : otherwiſe it 1s 
evident the quality of human actions; 
more eſpecially of thoſe, that are in 
themſelves indifferent, and have been 
defined by Society alone, would be re- 
ferred not only to a very variable ſtan- 
dard but an incompetent one. Apply 
this particularly to the Cafe of Libels, 
and the leaft reflection will be ſuffici- 
ent to ſhew, that the power and pro- 


vince of Juries is the ſame in Caſe of 
4 Libels, 
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Libels, as in every other Caſe. And 
that in no Caſe whatever, a Jury has, 
in its nature, a cogniſance of Law, 
tho' by accident the Law may have 
been ſometimes left to them. 

Much, I fear, has your attention 
been abuſed in my attempts to ſettle 
a point that has, at times, laboured 
under the moſt flagrant perverſion, 
heightened by all the fallacy and falſe 
colouring that Faction is too apt to 
beſtow on favourite objects of ſpecu- 
lation. It only remains, to take up 
the concluſion, which I hope you have 
long before formed, that the Trial by 
Jury is as much reſpected as it uſed to 
be, and much more improved, 

And, however a Jury is ſeemingly 
diſmiſſed, by Act of Parliament, as to 
ſome Miſdemeanors, I know no Cale, 
Concerning Life or Limb,” which 

is not ſubject to the Examination of a 


Jury, 
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Jury, and oftener, before the Trial is 
compleated, to two Juries than one. 

F. 54. Indeed, the Criminal Law of 
this Country, is one of thoſe points of 
eminence in the Conſtitution, that tak- 
ing your view from thence, you may 
command the moſt extenſive proſpect 
of Liberty, and look down (as 1 may 
ſay) on all other Governments far be- 
low it. I think this will be evident, 
FI remind you ever ſo little of the 
nature of Crimes and their Puniſh- 
ments ; of the manner of charging and 
convicting Criminals, 

The Laws of England, in relation 
to Crimes, differ very much from thoſe 
of other States; and are excellently 
fitted to the convenience of the Eng- 
liſh Government. I do not ſuppoſe 
any Country has ſuch fixed and preciſe 
ideas of Crimes. Of which the va- 
rious and well defined ſhades of Guilt 

in 
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in Treaſon, Homicide and Thefts are 
very remarkable inſtances. This pre- 
ciſion is the more neceffary, becauſe 
the Puniſhment is, (as I hinted) in all 
caſes of Crimes, as fixed as the Crimes 
themſelves, 

The complexion of our Penal Laws 
is no more Severe than it is Arbitrary. 
All Torture is difclaimed even as a 
Puniſhment, much leſs uſed as the 
means of Conviction, as it was by 
the Roman Law, and ſtill is in many 
other Countries, 


PHILANDER, 


F. 55. Our own, indeed, in this 
reſpect, has greatly the advantage over 
moſt other Countries; but, I cannot 
help thinking, in one reſpect, other 
Countries hold ont an example worthy 
to be followed even by us. As on 


the one fide, the Law of England 
diſclaims 
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diſclaims the uſe of Torture; on the 
other hand, I think, it makes too free 
with Death. Several States in Europe, 

apply hard Labour inſtead of Death, as 
a Puniſhment for all kinds of Theft; 
many of which, in England, are — 
niſhed with the loſs of Life. 

Ik, in this caſe, I go as far as Sweden 
in queſt of examples, and continue my 
examples to the Southern bounds of 
Europe, it is to ſhew you the extent 
of the practice. But it is ſcarce worth 
while to be particular, till we come to 
States nearer home; and which fall 
more within the reach of obſervation. 
Am I, in this view, to remind you of 
the ſalutary and extenſive regulations 
the Police of France has invented for 
the management of their Galley Slaves? 
In Venice, where they receive with 
their own, the Criminals from the 
Emperor's and the Neapolitan domi- 

Vor. III. R nions, 
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nions, one may ſee twenty gallies full 
of ſlaves at the ſame time from St. 
Mark's Place. Even in the little State 
of Berne, it is common to ſee their 
| Schatvers, or criminals, condemned for 
- theft, brought out in chains to clean 
the public Streets. Theſe latter in- 
ſtances, I have drawn from States whoſe 
very baſis is Freedom; and which 
therefore may be allowed to add ſome- 
thing to the ſcale on this ſide the 
queſtion. But whatever becomes of 
the queſtion in this view, let us for a 
moment conſider the exceſſive freedom 
of capital Puniſhments, The late 
Empreſs of Ruſſia, perhaps by an ex- 
ceſſive ſtrain of humanity, aboliſhed 
| | capital Puniſhments in all Cafes what- 
[| | ever. The natives of America, on the 
other hand, we are told, puniſh every 
thing with Death, Woe go too far: 
and (tho' want of Compaſſion is a Cha- 
racter 
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rater our enemies would hardly fix 
upon us) are guilty of a kind of Noical 
abſurdity, in making Crimes of the moſt 
different malignity, equal, by inflicting 


the ſame Puniſhment. With us, Mur- 


der and Theft are punithed in the 
fare manner. With us, if a man 
takes three halfpence from the perſon 
of another on the Highway, the Law 
fays, he ſhall be hanged: if he takes 
a thouſand pounds in the ſame cir- 
cumſtances; what does the Law ſay 
more? I am not urging, that the Law 
in any Caſe ought to go farther, by 
accompanying Death with Torture : 
but that it ought in many Caſes to 
ſtop ſhort of its preſent courſe; and to 
make Death more terrible when it 
comes, let it ſeldomer be ſeen. 


R 2 | Euxo- 
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Death, you will allow, muſt here, 
as in all Governments, be admitted in 
the laſt reſort, in many Caſes. And 
thoſe, who wiſh to reduce the number 
of theſe Caſes, and, in ſome of them, 
to exchange Death for Slavery, have, 
I fear, been miſled by a compaſſion, 
founded, in ſome meaſure, on the ig- 
norance of their own Conſtitution ; 
and a bad imitation of other Govern- 
ments. They undoubtedly forget that 
amiable Power of the Crown, whereby 
Mercy ſeaſons Juſtice *, a Power that can 
at any time, and ſo often does arreſt 
the arm of Death ; tho' the Law has 
raiſed it ready to give the ſtroke. 


PHILANDER. 


You miſtake me, Eunomus, if you 
think I urge an exchange of Death 


* Shakeſpear's Merch. of Ven. 


as 
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for Labour, on the mere principle of 
compaſſion to the Individual : I do it 
in a much more extended view; as a 
point of the utmoſt concern to the 
Community. It is in this light, I re- 
member, ſeveral of our greateſt Poli- 
ticians have conſidered it. In ſaying 
which, I would be underſtood more 
particularly to allude, not ſo much to 
the fanciful accounts of Utopia, as to 
what has been more profeſſedly and 
ſeriouſly advanced by Sir Will. Temple, 
and the celebrated Biſhop of Choyne. 
In the beginning of our converſation, 
we allowed them both an authority as 
Travellers: and tho' they may have 
© borrowed this hint from other Govern- 
ments, I am ſure they are writers of 
that literary and political rank, that 
you will notimpute any thing they may 
happen to apply from other Conſtitu- 


tions, to an ignorance of their own. In 
X 3 the 
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Us 


the ſhorteſt view of the 8 what 
can ſound Policy, as well as Humanity, 
fay in the preſent caſe, contrary to what 
Horace has ſaid on an occaſion * 
fimilar ? 


| Yeudere cum poſſi captivum, occidere noli: 
Serviet utiliter. Sine, paſcat durus, aretque, 
Naviget, ac mediis hyemet mercator in undis, 


You will tell me, perhaps, that our 
State has neither the Mines of Sweden, 
nor the Gallies of France, for the em- 
ployment of its Criminals. But it 
has employments that will anſwer the 
ſame purpoſe to the Criminal, and 
a better io the Public: where they 
may be more uſeful in their work, and 
more ſeen while at it. The writers 
I mentioned, will remind you of Re- 
fairing Roads, making Rivers naviga- 
ble, draining Bogs, working in Docks, 
and in Fort! {fications, And, in my 
"2 A , eps, 26s 1 
opinion, 
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opinion, a Qyeriſt condeſcends to doubt 
whether the Sun ſhines at noon, when 
he aſks, ** whether we nnght nat ar 
bell mane a Criminal uſeful in pub- 
« lic Works here, as ſend him either 
* to America or the other World?” 
The many Caſes under our preſent 
Syſtem, in which hard Labour is 
the expreſs Puniſhment for a limited 
time, are ſufficient to recommend an 
extenſion. of it for Life,, as a Pu- 
niſhment for greater Crimes; with 
this only difference, that the World 
ſhould be the ſcene of Penal Juſtice in 
the latter Caſe, not a private houſe of 
Correction as in the former. Upon 
the whole, I conelude, a regulation of 
this kind, well conſidered, will make 
every end of Puniſhment meet, which 
it is impoſſible to do by any other: ĩt 
is more likely to reform the Criminal 
himſelf; to make: Satisfattion' to the 

R 4 State, 


| 


State, or the Party injured ; and to be 
an Example of Terror and Conſequence 
to the Public. 


EuxoMus. 

I am not apprehenſive of giving your 
argument more weight than I could 
with it, when I obſerve to you, that 
ſome who have been for moderating 
capital Puniſhment, have found out 
other applications of a Criminal for 
the Public ſervice, than that of La- 
bour. A celebrated French Philoſo- 
pher, was of opinion, that Criminals 
who, according to the preſent prevail- 
ing notions, have forfeited their lives 
to the Community, might be made 
uſe of for new experiments to pro- 
mote natural knowledge : ſo that they 


| might, with a chance of life, be made 
the Inſtruments of Science, inſtead of 


the Victims of the Law, by a certain 
| " 2" and 
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and infamous Death on a public Scaf- 
fold. Something of the kind has been 
practiſed in England. The firſt trial of 
Inoculatioa for. the Small-Pox, was 
made on a Capital Convict, at the re- 
queſt of ſome eminent Phyſicians at 
that time. Any thing of this kind 
in England muſt, as the Law now 
ſtands, be done by the King's Prero- 
gative; by the remiſſion in a particu- 
lar caſe of a Sentence, which the Law 
paſſes in all Caſes of the like nature. 
But the queſtion now is, whether this 
Sentence of the Law is in itſelf ſevere ; 
or if it was more favourable to the 
Criminal, whether it would be more 

uſeful to the Public ? | 
Had your argument been built 
merely on Compaſſion, it would have 
wanted no apology ; for if Compaſſion, 
in a large view, is a weakneſs, it is 
ſuch an one, however, as nobody need 
be aſhamed of: it is the frailty of a 
man 


| 
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man pleading for human Nature ! Lord 
Coke himſelf cloſes his hiſtory of 
Crimes and their Puniſhments, with 
very tenderly lamenting, that fo many 
faFer capitally every year. But there 
js not a fingle infinuation throughout 
his book, that the Law is at all too ſe- 
vere ; or makes more Caſes capital than 
ſhould be ſo. Two reaſons ftrike me, 
why the Law, in the Caſes you alluded 
to, ſhould Rand as it is. 

1. Becauſe the Law, as it ſtands, 
does, in my opinion, beſt anſwer the 
nobleſt purpoſe of Criminal Law, that 
of preventing a Crime, rather than 
puniſhing the perſon: who commits it. 
In maintaining this aſſertion, I muſt 
more particularly inſiſt on what I 
juſt now hinted, that I. conſider the 
power of puniſhing, and the power 
of pardoning taken together, as parts 
of the ſame Syſtem. The Law is 
fixed as to the Puniſhment. of the. 

| Crime; 
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Crlme: but a diſcretion is left in the 
King, as the executive power, to mo- 
derate the Puniſhment according to 
the circumſtances of its commiſſion. 
Its being fixed, beſt anſwers the free- 
dom of the Government. Its be- 
ing capital, beſt anſwers the purpoſe 
of Terror, by example to. others, when 
it is neceſſary to. inflict it; and ſo by 
puniſhing the crime with ſeverity in 
one inſtance, it is to be hoped, the 
commiſſion of it in a great many may be 
prevented. And yet the power of mo- 
derating by occaſionally relaxing the ſe- 
verity of a capital Puniſhment, does, 
in point of Fact, take off your impu- 
tation of a ſtoical abſurdity in making. 
Crimes of a different malignity equal, 
by inflicting Death alike for all. But 
here, my friend, you have unawares 
dealt in Utopia goods, which before, 
in point of ſerious argument, you had 


allowed 
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allowed to be contraband. Sir Tho. 
More, it muſt be owned, has indulged 
many a conceit in his Book, which he 
would never have uttered from the 
Bench. And tho' he has faid much on 
the ſeverity of this Puniſhment, I think 
all that he has ſaid is anſwered by this 
power of the Prerogative, in checking 
that of the Criminal Law : and that 
the Law, therefore, does not deſerve 
to be arraigned for its rigour, becauſe 
it may at any time be mitigated by the 
power of Pardoning, that is fo valu- 
able a part of it. | 

' 2. But even independent of this 
conſideration, I think the Law is much 
better as it ſtands, than to have it al- 
tered on the grounds that have been 
propoſed, Becauſe the Law can not 
well be altered on thoſe Terms but 
againſt the direct ſpirit of the Conſti- 
tution. As to your inſtances that ob- 


DIALOGUE II. 253 


tain in free Governments; I have only 
this anſwer, that, conſidered in them- | 
ſelves only, ſuch inſtances are in reality 
an exception to the boaſted freedom of | 
thoſe very Governments : and are dic- 
tated by a ſpirit of Tyranny, in oppoſt- 
tion to that Liberty, which ought ta 
be (as you inſinuated) the baſis of ſuch | 
Governments. As to Venice in parti- 
cular, the Galleys ſeen from St. Mark's | 
place, would in my eyes be a ſpot that | 
deforms one of the brighteſt Scenes in 
the World! and the ſame argument, 
the freedom of that Republic, might 
be brought to recommend their State 
Inquiſition and the Rack, in their man- 
ner of charging and convicting Crimi- 
nals, full as well as their ſlavery im- 
poſed in puniſhing them, I would not 
have Slavery introduced into this Coun- 
try, even as a Puniſhment. If Labour 
is only another word for Slavery, I fee 
little difference, in point of mitigation, 
4 between 


h 5 
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between Labour and Death: they may 


well be placed together, as they are by 
Virgil in his deſcription of the Inſer- 
nal Regions: they are both alike dreau- 


Jul in their mien, alike diſtant from 


| Elyfum: 


Terribiles viſu Form ! Lethumque Laborque. 


That the hard Labour your Politicians 


recommend, muſt be Slavery here, and 
that it is ſo wherever it is uſed, I 
need take no great pains to prove. 


The quotation from Horace, is not fo 


much on your fide, when you reflect 
a Criminal moſt be treated differently 
from a Captive. And not one of 
the writers mentioned, affect even to 
diſguiſe the term of Slave. Sir Tho. 
More, to give the example of antient 
Rome the greater weight on this occa- 
ſion, calls it, the Miſtreſs of Political 
Wiſdom, and then tells you the Crimi- 
nals there, were condemned ad metalla; 


, perpetuis adſervandot vinculis.“ But 


even 
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even in our own times it has been 
aſked, by your favourite Qrersft, whe- 
ther © the view of Criminals chained 
* in pairs, would not be very edifying 
« to the mullitude ?” What? to ſee 
' ſeveral hundred people in England, 
working on the Roads or in the Fields, 
or employed about public Buildings, 
chained, and obliged to ſubmit to the 
wanton. ſeverity of their maſters; to 
make the whole Country, which ought 
to be as free as the air that ſurrounds 
tt, as tt were one univerſal Gaol or 
Dungeon; and to have no other voice 
in our Streets than that of oppreſſion 


_and-miſery+ the very ſuppoſition is 
_thocking-! Beſides, without purſuing 
remote conſequences, if this puniſhment 
operated by way of example to the 
Public, it muſt operate from a prin- 
ciple of Fear ; not from motives of 
Terror ariſing from the ſeverity of the 
Puniſhment, but of an abject Fear, 

2 that 
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that is in its own nature the very re- 
verſe of that principle on which this 
Conſtitution is founded : and which, 
I doubt not, would in the end go a 
great way to deſtroy it. Not to men- 
tion, after ſo weighty a conſideration, 
that this expedient would be as un- 
neceflary for the public, as it would 
be dangercus and impolitic. There 
will be always hands enough to work 
on proper encouragement : only enable 
them to live by their induſtry, and 
treat them as men and fellow-ſub- 
zeas, Engliſhmen will not be wanting 
for every uſeful public employment ; 
and freedom and induſtry ſurely have 
more muſic to an Engliſh ear, than hard 
labour and chains. This way of think- 
ing ſatisfies me: and I am happy in 
obſerving, that after all that has been 
ſaid in favour of this ſcheme, it has 
been offered to the Legiſlature, and 
noblx rejected. 


Our 
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Our debate has, as uſual, carried us 
out of the direct road: before this 
point was ſtarted, I was going to re- 
mark, that in early ages our Anceſtors, 
like moſt other nations, in a rude ſtate of 
policy, fell into the two modes of Pu- 
niſhment, that Barbariſm alone could in- 
vent or adopt. The firſt, that of puniſh- 
ing the peccant Member, as it was called. 
In Slander and Perjury, for inſtance, 
the tongue was cut out. A Cut-Purſe 
loſt his right thumb : and this, per- 
haps, firſt introduced burning the hand 
(rather than any other part) in the 
caſe of Clergiable offences. 80 in 
Houſe-Burning, the Felon was burnt : 
and for ſtriking in Weſtminſter-Hall, 
ſitting the Courts, the right hand was 
cut off, 

They likewiſe fell into the other 
mode, of accepting a Fine in lieu of 


exacting corporal Puniſhment on the 
VOI. III. 8 Offender. 
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Offender. This notion was dictated, 
not ſo much from an undue ſenſe of 
the malignity of Crimes, as partly 
from religious ſcruples; our Saxon 
Anceſtors thinking that, under the 
Chriſtian Inſtitution, no perſon ought 
to die for any Offence, But it might 
have been partly alſo dictated by the ne- 
 ceſſity of the times, which, in the in- 
fancy of Society, made them value life 
too much to ſhed the blood of any man, 
even in ſatisfaction for that of another 
he had killed. But the firſt dawn 
of political reaſon, diſperſes theſe 
clouds, that can obſcure only the moſt 
dark uncivilized ages. And tho' our 
Anceſtors ſoon came to put a different 
eſtimate upon the life of a Man and 
that of an Ox; yet in no time can 
the Law be accuſed of Cruelty; or 
be "ſaid, as Draco's were, ** to have 
« been written in blood.“ 


F. 57. 
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the Puniſhment of Crimes; how much 
more engaging is the humanity and 
tenderneſs of the Law in its manner 
of Charging and Convicting a Crimi- 
nal ? 

The Charge may be ſaid to com- 
mence with the warrant of Com- 
mitment. The word itſelf is the 
common, tho' not the neceſſary lan- 
guaye of the Warrant, any more than 
the information upon Oath, on which 
it is granted, The Magiſtrate is not 
obliged to expreſs either in his War- 
rant; but if uader colour of this 
omiſſion, he acts without them, he 
will himſelf be liable to anſwer in a 
criminal way, if the party is after- 
wards acquitted, I ſhall be well un- 
derſtood by Policrites, when J add, 
that one of our Crown writers, Haw- 
kins, ſays, (and a very great living au- 

— - —_— 
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thority has confirmed him in ſaying) 
it is ſafer to inſert “ the information 
«© on Oath in the Warrant, tho' it is 


% not abſolutely neceſſary.” 


The Commitment itſelf is a ne- 
ceſſary indiſpenſible ſtep in few Caſes 
only. And the Habeas Corpus Act, in 
that reſpect recogniſing and ſtrengthen- 
ing the Common Law; makes it ne- 
ceſſary to juſtify the Detainer, that 
the Treaſon or Felony ſhould be 
plainly and ſpecially expreſſed in the 
Warrant. Every other Caſe (not ex- 


cepted by expreſs proviſion of Law) 


is bailable; and if the Magiſtrate re- 
fuſes Bail, or exacts illegal Bail, he is 
puniſhable for his Oppreſſion; and the 
Priſoner, upon giving reaſonable ſecu- 
rity, will be diſcharged out of Cuſtody. 
The reaſon why the Law refuſes Bail 
in certain caſes, ſeems to be, that 


theſe being capital caſes, no Property, 


which 
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which is the utmoſt the Bail can for- 
feit, thall be deemed an equivalent to 
the State for the life of man, which 
the Law has fixed as the Puaiſhment 
for theſe offences. It was for the ſame 
reaſon, in our antient Law, that when 
a Criminal fled from Juſtice, his Out- 
lawry amounting to an Attainder, he 
was faid to be proſcribed like a Wolf, 
or conſidered as dead, and any one 
might really kill him. At this day, 

that rigour is aboliſhed ; and upon ap- 
pearance, the Out-lawry itſelf, tho? it 
{till is an Attainder, is very eaſily re- 
verſed in preference to a fair and can- 
did Trial of the Fact. 

And I am ſure you will think it a 
very fair Tria/, when I proceed. to in- 
form you, with what caution the ac- 
cuſation itſelf is made; and with what 
exactneſs, it is afterwards proved. 


8 3 8. 58. 
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$. 58. Every criminal Caſe is, in 
the end, ſubjected to the Examination 
of two Juries, except that of a Par- 
liamentary Impeachment; and, in ſome 
caſes, to three Juries: and this only 
to the completion of a fingle Trial. 
An Impeachment, which in name only 
is not a Trial by Jury, is, in reality, 
that, and a great deal more: for the 
Accuſation is made in ſo many diſtinct 
articles by the Houſe of Commons, the 
___ grand Inqueſt of the Nation; and that 
Accuſation is heard in the moſt unex- 
ceptionable manner by the whole body 
of Peers. The Majority of whom muſt 
find the Priſoner guilty, and will, in 
moſt caſes, exceed ten times the num- 

ber of a common Jury. | 
The ſingle Crime © of the Death 
„ of Man,” is ſubjected to three, I 
may ſay, four Juries: that of the 
Coroner, the Grand Jury, and the Pe- 
tit 
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tit Jury on the Trial; to which, in 
very particular circumſtances, may be 
added the Trial on © an Appeal.” 
The Crime itſelf will well juſtify this 
extraordinary caution ; the loſs of a 
ſubject to the King on one hand, and 
the ſeverity of the Law to the Crimi- 
nal on the other : for this is the only 
Crime which muſt be pardoned by 
expreſs name; and which has very 
rarely met with the mercy of the 
Crown. 

The Accuſation, in moſt Criminal 
Caſes, is by the Grand Jury, con- 
fiſting of at leaſt twelve perſons of 
rank and property, in the County 
where the Fact aroſe; and it is made 
upon ſubſtantial preſumptive Evidence. 
You know very well, that Accuſation 
found by them and drawn into Form, 
is called an Indidtment. The Etymo- 
logy of the Term, very well expreſſes 

84 the 


264 EUNOMUS. 


the preciſion of its Form. It muſt de- 
ſcribe the nature of the Crime itſelf, 
and the circumſtances of its Com- 
miſſion, by the Perſon accuſed, with 
that certainty, that if the Facts as laid 
in it, are proved, and apply to the 
Crime rightly alledged, it muſt be a 
« demonſtration,” that the perſon ac- 
cuſed is Guilty. 

The manner of proving it, I am 
next to conſider. And it is in a few 
words by living Witneſſes, examined 
before the Priſoner in open Court, and 
croſs-examined on his behalf; and the 
weight of their evidence is left to the 
unanimous Judgment of twelve men. 

The Law of England, in one re- 
ſpect, differs from all Countries in the 
world; it defires 2 Confeſian from 
the Accuſed; and nothing but the 
force of conſcience can oblige him to 
it: for the Law takes the proof upon 


itſelf, 
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itſelf, deſiring only of the Priſoner, 
that he would ſay whether be it or is 
not guilty. 

In Criminal caſes (Treaſon excepted) 
the Law allows no Council to the 
Priſoner; except only in points of 
Law, This denial of the Law has 
been cenſured in the firſt caſe: and 
others, who ſeem to pay the Profeſſion 
no great compliment, have blamed the 
admiſſion on the other. Whether our 
Law in the denial of Council copied 
in part the Civil L,, where it like- 
wiſe obtained, is not eaſy to ſay. It is 
much eafier to vindicate it in our own, 
than in the Civil Law Form of Trial. 
Our Law ſuppoſed the proof would 
be ſo plain when left to the Jury, and 
that the Judge, before it reached them, 
would fo attend to the Examination, 
as to be, in ſome meaſure, (as the 
books call him) Council for the Pri- 


ſoner. 
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ſoner. But every body knows, uſage 
has long ago abated this rigour, if it is 
any. | | 
As to thofe who take up the other 
objection, and are againſt any Council 
at all in Criminal matters; who, be- 
cauſe Council on one fide appear in 
ſupport of the Proſecution, and on 
the other in ſupport of the Criminal; 
and becauſe the ſame Council might 
before hand, as applied to, have been 
indifferently on either fide, do there- 
fore repreſent him as indifferent in 
himſelf, to guilt or innocence; and 
ready to turn one into the other, as 
he is employed : this humourous and 
candid way of thinking, though it is 
not uncommon, is ſeemingly not quite 
10 juſt, 
Although in all, but the caſes 
: mentioned, the Law allows Council; 
yet in no caſe, Civil or Criminal, 
2 does 


DIALOGUE III. 267 


does it compel him to have any. A 
Council, in any caſe. whatever, never 
defends the Crime itſelf; it is his 
buſineſs only to ſee the perſon ac- 
cuſed is not wrongfully convicted: 
and in that reſpet, he can only do 
what the Party himſelf, if he was 
able, and maſter of himſelf in ſuch 
circumſtances, might do; manage his 
own Evidence, and watch that pro- 
duced againſt him. A circumſtance 
the celebrated Lord Shafteſbury once 
ſo finely turned to his purpoſe, muſt 
often happen to a Priſoner at his Trial. 
Attempting to ſpeak on the Bill for 
granting Council to Priſoners in caſes 
of High Treaſon, he was confounded, 
and for ſome time could not proceed 
but recovering himſelf, he ſaid, What 
now happened to him would ſerve to 
fortify the arguments for the Bill. 

He, innocent and pleading for others, 
was 
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was daunted at the auguſtneſs of ſuch 
an aſſembly, what muſt a man be, 
who ſhould plead before them for his 
life?!“ 

In no Criminal caſe, except High 
Treaſon, does the Law abſolutely re- 
quire more than one Witneſs; but 
the Evidence of one Witneſs; unac- 
companied with circumſtances, or the 
Priſoner's free, unbiaſſed Confeſſion, 
muſt be very unexceptionable indeed, 
to have any weight with a Jury. 

&. 59. This Form of Trial, by Jury, 
valuable in Caſes of Property, is pe- 
culiarly fo in Caſes of Life and Liberty. 
It is founded, in general, on Parity of 
circumſtances and condition. As if 
thoſe in the fame condition of Fortune 
were moſt converſant with each others 
affairs, and moſt likely to do each other 
| Juſtice. Thus the temporal Lords, 


who are all Peers among themſelves, 
2 with 


DIALOGUE III. 2869 


with reſpect to their Parliamentary 
capacity, tho' different in dignity, are 
to fit in Judgment on a Lord indicted 
or impeached. Thus, in antient times, 
a Knight was to be tried by Knights: 
for tho' a Knight was only a Com- 
moner, yet as he had a ſtated Property 
to qualify his Dignity, it was looked 
upon as more agreeable to the princi- 
ples of the Conſtitution, to have his 
Triers of the ſame Property. This 
diſtinction came in with the Feudal 
Policy, and as that wore off, was abo- 
liſhed. Commoners, for the ſame rea- 
ſon, form the proper Juries on the trial 
of Commoners. It was partly from 
this principle of Parity, that Party-JFu- 
ries were introduced ; which obtain in 
the Trial of a Foreigner, in a Jure Pa- 
tronatus, and by a Stat. of Hen. VI. 
in a proſecution for embezzling Re- 
cords, 


It 
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It is by ſpeaking of this Parity 
which is of the very eſſence of this 
Form of Trial, that the Form itſelf 
is mentioned in one of the nobleſt 
clauſes in Magna Charta. And I can- 
not help expreſſing my ſurprize at 
Lord Coke's Comment on that clauſe. 
The Statute ſays, no Free-Man ſhall 
be tried in a Civil or Criminal caſe, 
nfi per legale Fudicium partum ſuorum, 
vel per legem terra. Lord Coke begins 
by reckoning up the © branches of 
„% Law that, he ſays, ſpring out of 
« this root;” and adds, dryly, © that 
« no man ſhall be condemned at the 
« King's ſuit, but by Judgment of his 
« Peers, that is, his equals, or accord- 
«* ing to the Law of the Land.” 80 
far very well : but when he comes to a 
particular comment on the words — Bis 
Peers — he runs away with the ſound 
of the word, and ſpeaks only of the 

Trial 
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Trial of a Peer, in the moſt confined 
ſenſe of the word : which, tho' it is 
now uſed merely in ſpeaking of the 
Nobility, was not known in that ſenſe, 
till ages after the Statute.” It could not 
be the ſenſe of the Statute ; becauſe 
every Freeman is there ſpoken of, as to 
be tried by his Peers. And ſurely the 
idea of Engliſh Freedom, was not fo 
very confined, even long before that 
Statute ; much leſs ſo, at the time of 
paſſing it. I take it to be extremely 
clear to mean the ſame thing, as the 
Statute of Treaſons has expreſſed in 
other words, gens de lour condition. 

To finiſh this ſhort ſketch of our 
Criminal Law ; when a Priſoner, upon 
clear Evidence, is convicted of the 
Crime, of which he was accuſed; his 
Trial is cloſed with the ſettled Judgment 
of the Law. But if, after all, there 
are any circumſtances in his Caſe that 


ſpeak 


— 
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ſpeak for Mercy, the Judge before 
whom he was tried, may reſpite his 
Execution, in order that the King may 
pardon him. The King by his Coro- 
nation oath engages to execute Law and 

| Fuſtice in Mercy; and that glorious at- 
tribute of Majeſty, which I have al- 
ready conſidered as the proper conſtitu- 
tional balance to the ſeverity of our 
Criminal Law, will not be in theſe 
times (if it ever was) juſtly com- 
plained of as lying dormant and inac- 
tive. | 

F. 60. 1 am afraid, in endeavouring 
to ſatisfy you on this topic, I have bor- 
rowed ſome of the time, that I ſhould 
have employed in others. I am next, in 
order, to anſwer your other queſtions, 
as to the claſhing of ſeemingly oppoſite 
Juriſdictions: and the beſt way, I con- 
ceive, to treat clearly, and at the ſame 


time conciſely, on ſo intricate a ſub- 
ject, 
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ject, as that of different and ſeemingly 
interfering Juriſdictions, will be to 
premiſe a few plain poſitions, to which 
all that I ſhall ſay may be reduced. 
And they are theſe three: 1. That as 
every legal right has a remedy to be 
met with in ſome Court or other; ſo 
there is, in every caſe, one Court bet- 
ter calculated to give a remedy than 
any other. 2. That no perſon can 
ſue in two different Courts for the 
ſame ſpecific remedy. 3. That where 
different Courts have concurrent Ju- 
riſdiction on the ſame tranſaction; it 
is with a very different view, and for 
different purpoſes. 1. If the Juriſ- 
diction is /amultaneous, the end of the 
Proceedings is different. 2. If the 
Juriſdiction of different Courts on the 
fame tranſaction is ſuccęſive (as on 
Error or Appeal) the nn in 
Vor. II. 8 37 the 
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the higher Court do, in their nature, 
ſuperſede thoſe in the lower. 

1, In ſupport of the firſt poſition 
I ſhall endeavour to ſhew you, that of 
the four great Courts, each has ſome- 
thing particular, tho' not altogether 
excluſive in its Juriſdiction. 

Borough Courts, Eccleſiaſtical e 
and others of confined or local Ju- 
riſdiction, either with reſpect to the 
perſon or the object, ſhew that there 
mult be a certain coincidence of qua- 
lities in the ſuitor and the nature of 
the ſuit, to give any Juriſdiction at 
all: and, therefore, theſe are cafily 
reconciled to the poſition laid down ; 
being, in moſt caſes, not merely the 
beſt, but the only mode of obtaining 
relief in particular caſes. Therefore, 
I will not detain you at preſent with 
theſe, but apply what I have to ſay to 
the Courts of general Juriſdiction, I 


mean 
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mean the four great Courts at V. * 
minſter. 

WMWe are to look for the Commence- 
ment of theſe Courts at the diſſolution 
of the Aula Regis : for that Court, 
like Nebuchadnezzar's image, the ori- 
gin of the four empices, was crumbled, | 
at length, into the ſeveral Courts of | 
Chancery, King's Bench, Common 
Fleas, and Exch leas, and Exchequer * 

Their Creation was probably not 
coæval; tho' as their reſpective dates 
can be diſcovered by no Evidence of 
Law or Hiſtory, it is not allowed in 
the eye of the Law to ſay, which of 
them is the moſt antient. Nor, in- 
deed, are any probable arguments, on 
this point, to be drawn from collateral 
matters. 

Each of theſe Courts, at firſt, had 
probably diſtint and excluſive Juriſ- 


dition, It is unreaſonable to ſuppoſe 
T a that 
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that four Courts, at all near each other, 
as to the time of their origin, ſhould 
have any ſimilarity in their original 
plan of Juriſdiftion. Nay, their pre- 
ſent ſtrength itſelf is attended with 
ſome circumſtances that point out 
their original weakneſs ; I mean thoſe 
fiitious ſuggeſtions that colour over 
their proceſs. 

The Court of King's Bench, the ſo- 
vereign Court of original Juriſdiction 
in criminal cafes, ſeems to have been 
at firſt intended to have cogniſance 
only in Pleas of the Crown ; except- 
ing thoſe caſes, where the officers of 
the Court were privileged by reaſon of 
their attendance, to ſue or be fued 
there in pleas of treſpaſs or debt. Or 
where perſons were already under the 
my of that Court ; and were to 

be charged with another ſuit. 


e519 11 From 
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From hence ariſes the Fiction, that 
(in order to warrant the Proceeding of 
this Court in Civil Suits) ſuppoſes every 
really unprivileged perſon, which at 
this day is almoſt every Suitor, to be 
already in the Cuſtody of the Marſhal 
of this Court; and he is declared 
againſt accordingly. 

The Court of Exchequer was at 
firſt only a Court of Revenue; and 
no perſon was either to ſue or be ſued 
there, unleſs he claimed debts under 
the King, or was debtor to him. Chief 
Juſtice Treby, in a very ſolemn argu- 
ment, not a century ago, obſerved, 
& Tt was for the ſake of the Revenue, 
« that the Court of the Exchequer 
had any thing elſe to do.” In Ed. III. 
time, a Writ of Niſi-prius was allowed 
to be granted before the Chief Barcn 
of the Court, / (as the Statute ſays) Be 
was a man of the Law; which ſhews 

KM he 
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he was not ſo of courſe, Indeed, 
whence came the Judges of this Court, 
ſo contrary to all analogy, to be diſtin- 
guiſhed by the name of Barons, but 
becauſe the great officers, who aſſiſted 
in this Court, were ſome of them, at 
leaſt, originally inveſted with an autho- 
rity far different in its nature, from thgt 
of the barely Judicial Character? And 
though, as a Court of Equity, it has 
long been open to all Suitors, it till 
nominally preſerves the features of its 
original Inſtitution ; by repreſenting its 
Suitors, as Farmers of the King, and 
ſuggeſting that the detention of the 
thing in demand, makes them leſs 

able” to ſatisfy the King's debts. 
The Common Pleas, which, from 
its being fixed in one place, from its 
Practiſers being perſons of great expe- 
rience, and called by the King's Writs, 
was early at leaſt, if not originally, de- 
ſigned 
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ſigned to have the general cognizance 
of Civil Injuries, or ſuits e 
man and man: and tho' a communi- 
cation of Civil Juriſdiction has been 
formed with other Courts, it has gained 
nothing to balance its loſs. It is (till 
the only Court for real actions; but 
real actions are ſeldom brought. It 
ſtill, as it began, is confined to Civil, 
without the leaſt participation of Cri- 
minal Juriſdiction; except what every 
Court muſt have in the power of vin- 
dicating itſelf from any contempt of 
Suitors, or of correcting the miſde- 
meanors of its own officers, 

The Court of Chancery, conſidered 
as a Court of Law, was to hold Pleas 
only where the King was properly a 
party, or where the Plea_touched the 
Office of Chancery. But its ſovereign 
jutiſdiction is as a Court of Equity. 


Its being no Court of Record, its bind- 
T 4 ing 


286 E UNO MU s. 


ing the Perſon only, and not the Land, 
by its Decrees; its practice of tranſ- 
mitting Records to be tried in Courts 
of Law; are all ſo many ſymptoms of 
its former original imbecility. 

The term Chancery, is not peculiar 
to this Court; it is applied, at this 
day, to other Juriſdictions. Thus an 
Appeal is ſaid, in many Caſes, to lay 
before the King in Chancery ; not in 
the Court of Chancery, or a Court of 
Equity, but before delegates comer 
miſſioned by the King, and appointed 
under the Great Seal for that particu- 
lar purpoſe. Every Biſhop, and every 


—— 


Cathedral, has likewiſe its Chancellor. 


Nor is the term Chancery confined to 
this Kingdom any more than one Court 
in it, Every Kingdom in Eurape hath 
its Chancellor : and tho the Etymology 


— — An, — — 


of the Term is not agreed, yet the na- 
ture of the office (as a Civil office) is, 


in 


2 
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in part, the ſame in all. It is com- 
monly applied to the firſt officer of 
Law and State, and ſeems to take its 


——— — —!d 


name from a power veſted peculiarly 
in him, delegated by the Crown, of 
«© Reſcinding” particular Acts. 
And thus the Term Chancery, tho' 
in a large ſenſe very different from 
what we mean by it applied to one 
Court, yet, even in the- largeſt ſenſe, 
denotes the original Juriſdiction of the 
Court of Chancery, as a Court of 
Equity; viz. © the power of mode- 
rating the Summum Jus.” BY. 
For (tho' I beg to be underſtood, 
as ſpeaking on this ſubject, too great 
for any private perſon, with the ut- 
moſt diffidence) the progreſs of Equi- 
table Juriſdiction ſeems to have been 
in this manner. It appears, at leaſt as 
far back as King Edgar, that the 
Kings of England exerciſed a power 
3 
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of moderating the Summum Jus, ariſing 
from the rigour of the Law. In Ed. I. 
time and afterwards, this power was 
exerciſed on expreſs Petition to the 
King, and the Chancellor uſually aſ- 
ſiſted the King. — Sometimes, in the 
abſence of the King, (very common for 
many ſucceſſive Reigns, during their 
poſſeſſions of Dutchies and Fiefs in 
France, and the Cruſades in Paleſtine) 
theſe Petitions were referred to the 
Chancellor alone: till at length a Ju- 
riſdiction was regularly delegated to 
him. The Bill, it may be obſerved, 
ſtill retains the form and language of a 
Petition. | 

The firſt Decree made by a Chan- 

cellor, is ſaid to have been in 1394, 
1 Rich, II. but no ſettled Juriſdic- 
tion was formed, till in the reign of 
Hen. IV. about 1399. But in thoſe 
days ſprung Feoftments to Uſes, as ne- 
28 1 ceſſary 
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ceſſary fruits of the troubles and ſuſ- 
picions of the times, whereby the 
Poſſeſſion of the Eſtate was diſtin, 
and divided from the Property ; then 
it was that the juriſdiction of this 
Court ſo greatly increaſed. And mat- 
ters of Conſcience ſtill ſtand on that 
ground. The common diviſion of 
Fraud, Accident, and Truſt, will give 
a good general idea of the Juriſdiction, 
and excellent Inſtitution of this Court : 
being in caſes that involve ſuch cir- 
cumſtances, as have, or ought to have, 
a ſtrong operation on the conſcience - 
and intention of the Parties in Tranſ- 
adions; and fit to be here conſidered 
and enforced : as Courts of Law have, 
in general, too weak and incompetent 
a cognizance of them, being tied up 
by ſtrict legal ideas and rules of Evi- 
dence, which will ſometimes fall wide 
of complete Juſtice, Not but that 

Courts 
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Courts of Law do, in many caſes, 
conſider the intention of Parties; as 
in the general expoſition of Wills, in 
all caſes of Contracts, and throughout 
in the large field of Practice, where 
Courts of Law are inveſted with a dif- 
cretion that amounts to the moſt li- 
beral Equity. And in thoſe caſes, the 
Rules of Law and of Equity, are in a 
great meaſure the ſame: perhaps I 
may add, that there is but this ſingle 
rule in both, to do complete Juſtice 
according to good Faith and the ſolid 
Intention of the Parties, in their mu- 
tual Tranſactions. But the general 
ground of going into Equity, (as di- 
ſtinguiſhed from Law) is the want of 
Remedy at Law; as you learn from the 
Form of every Suitor's Bill. 

I have, therefore, in this haſty ac- 
count of the Sovereign Courts of JYe/t- 
e I hope, in the main, 

proved 
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proved the firſt poſition I ſat out with, 
that in every caſe one Court is better 
calculated to give a remedy than ano- 
ther: by which, however, I do not 
mean, that one Court of Law, or one 
Court of Equity, is in any reſpect pre- 
ferable to another of the fame kind; 
but that the nature of the Caſe, will 
point out, whether the Remedy is 
more proper at Law or in Equity. 

F. 61. And J am now led to the ſe- 
cond poſition, that no perſon can ſue, or 
(as I would put it in the moſt extenſive 
light) no perſon can be ſued in two 
different Courts for the ſame thing. A 
Recovery in.one Action at Law, will 
be for ever a Bar to a Recovery in 
another, brought for the ſame ſpecific 
cauſe, in the ſame or another Court. 
Nobody, at the ſame time; ſhall proceed 
on the ſame grounds, both at Law 
and in Equity: the Proceedings at 
& Law 
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Law ſhall be injoined, or the Bill in 
Equity ſhall be diſmiſſed. If the Law 
of England is thus careful of carrying 
a Civil ſatisfation too far, much more 
is it, in Criminal cafes, where Life or 
Liberty are concerned. I do not know 
any maxim more inviolably obſerved 
than this, that nobody is to be twice 
puniſhed for the ſame offence. Here 
the poſition is much ſtronger inforced 
than in caſe of Civil Actions. There 
| you ſhall not recover a Judgment twice 
for the ſame cauſe of Action: here you 
ſhall not ſo much as charge a perſon 
again, after one Trial had. An Ac- 
quittal « on an Indictment, is as much 
à Bar to another Indictment for the 
ſame Crime, as a Conviction. And 
new Trials, which may bring a Civil 
tranſaction in review again, and ſub- 
ject the Party to pay Damages in the 
ſecond inſtance, which he had eſcaped 

in 
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in the firſt; or where a ſecond Jury 
may aſſeſs double the ſatisfaction given 
by the firſt ; theſe, I ſay, are unheard 
of in Criminal proceedings : a Priſoner 
who has once had a Verdict paſſed on 
him, can never have a ſecond for the 
ſame Offence. | 
F. 62. I was aware, however, that 
to common apprehenſions, ſome in- 
ſtances of daily practice might be ſet 
up, as exceptions, at leaſt, to the ge- 
nerality of what I have advanced, if 
not objections to overturn it; I did, 
therefore, by the third poſition, guard 
it upon my entrance on this ſubject; 
by obſerving, that where two Courts 
did entertain Juriſdiction at the ſame 
time, or ſucceſſively on the ſame tranſ- 
action, it was with a very different 
view, and for very different purpoſes. 
The inſtances of the firſt kind may 
be put into two lights: 1. Where the 
Proceedings 


Proceedings are in the ſame Cauſe in 
two Courts at the ſame time. Or, 2. 
Where the Proceedings are in different | 
Courts at the ſame time, but of a very 
different nature. 

The firſt is where one Court retains 
the principal Juriſdiction of the Cauſe, 
but wants the afliſtance of another, 
for a particular purpoſe : as, where in 
a Cauſe in Chancery, a queſtion of 
Law is ſent to the Judges, or an Iſſue 
of Fact to a jury; or a Bill is filed in 
a Court of Equity for a Diſcovery, in 
.order to bring an Action at Law. 

The ſecond kind are more numerous 
and more apparently in the teeth of 
my Doctrine; the proceedings being 
-in different Courts, at the ſame inſtant 
againſt the ſame Perſon, and. ariſing 
from one ſingle tranſaction. As, where 
any one is ſued in the Eccleſiaſtical 
Court and at Common Law; for the 
| ſame 
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ſame cauſe; or in an Action, and at the 
ſame time proſecuted by Inditment or 
Information. 

Now theſe caſes, well conſidered, 
are far from exceptions to the poſition 
laid down, becauſe they are with a 
different deſign, In the firſt caſe, the 
Suit is pro ſalute anime, in the Eccle- 
ſiaſtical Court; and at Common Law, 
for a Civil Satisfaftion or Fine to the 
King; which ſurely are different ends 
of Proceeding. In the other caſe, 
a Civil ſatisfaction is as widely different 
from a Puniſhment, But the Offence: 
itſelf, in both theſe caſes, is in reality 
double ; an offence againſt the Com- 
munity, as well as an Individual ; pub- 
lic Decency or public Peace being vio- 
lated, at the ſame time a private Injury 
is committed. If then there are two 
Offences committed at the ſame time, 
Why ſhould either go unpuniſhed ? 

Vor, III. U The 
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The objection then is groundleſs in 


itſelf, but it never obtained, in fact, 


ſo little as at preſent. A Penal Action 
and a Common Law Information, will 
not be encouraged to run on together: 
CE arts will ſuſpend a Judgment in 
this, till they know the reſult of that. 
And where even a ſingle proſecution, 
though in a Criminal Information, in- 
volves a queſtion of Civil right, they 
will rather chuſe to try the Right firſt 

in a feigned Iſſue, than go on directly 
in a Criminal way. Policrites knows 
I ſpeak of every day's experience; and 
therefore cite no Authorities. 

You will, however, be entirely ſatis- 
fied with the caſes of /acceſive concur- 
rent Iuriſdiction; they being inſtituted 
to redreſs any ſuppoſed grievance of 
either Party, who has Judgment againſt 
him in a Court below, and applies to 
'& higher Court to correct the Errors. 
which 
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vhich he ſuggeſts in their Proceedings. 
This univerſal gradation of Appealt, 
(by which I comprehend, in a large 
ſenſe; every redreſs that can be had 
from one Court againſt the determi- 
nation of another) I look upon to be 
one of the glorious characteriſties of 
the Engliſh Conſtitution. The higheſt 
Court alone excepted, I do not know 
any one Court of Juſtice intruſted 
with final ſuriſdiction. Without this 


reſervation, you might well complain 
of thoſe ſummary Juriſdictions, which 
branch out the executive part of Go- 
vernment into ſuch innumerable chan- 
nels, and ſerve the diſpatch of Juſtice 
in that reſpect; in any other might 
be its Oppreſſion. This redreſs from 
one Court to another, may be con- 
ſidered in two lights. 1. As to the 
power Superior Courts have over the 
Inferior, 2, As to the manner in 
- ME? U2 which 
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which Proceedings of the Higher 

Courts themſelves are to be redreſſed. 
1. The firſt have a Power, 1. To 
forward Juſtice in lower Courts, hav- 
ing Juriſdiftion ; as by Mandamus to 
Eccleſiaſtical Miniſterial Officers —to 
Corporations—to Truſtees of charity ; 
by Attachments to Sheriffs, and others 
acting as their own ſervants. 2. To 
prevent exceſs of Juriſdiction as pro- 
hibitions to the Eccleſiaſtical Courts — 
Writs of Certiorari, to remove Pro- 
cecdings from lower Temporal Courts: 
and of this kind are Injunctions from 
Courts of Equity. 3. To redreſs er- 
roneous Proceedings in inferior Courts, 
where they have Jurifdiftion. As by 
Writs of falſe Judgment from Manor 
Courts; Writs of Tolt, and others 
of that kind; and in many inſtances 
by Certiorari, or by Appeals from the 
lower Eccleſiaſtical Courts to the 
| higher; 


DIALOGUE III. 293 
higher from the higher to the King 


in Chancery, who reviews their Pro- 
ceedings by his delegates, appointed 
under the great Seal ; from Courts of 
Admiralty, and from the higheſt City 
Court to other Delegates ; from every 
Plantation Court in the. Britiſh do- 
minion to the King in Council ; from 
the Court of King's-Bench in Ireland, 
to the King's-Bench in England; from 
inferior Courts of Equity to the Court 
of Chancery; from all charitable Truſts, 
where no Viſitor is appointed, to the 
Court of Chancery. 

The Caſe of College Viſitors, whom, 
perhaps, you will remind me of, as 
ſtanding alone without Appeal, at firſt 
ſight may ſeem an exception in a ſingle 
inſtance, but at the ſame time is founded 
on reaſons that diſtinguiſh that Caſe 
from all others. All other Juriſdictions 
whatever, are derived from the Crown; 


V3 and 


and the Crown, by the Conſtitutiong, 
has in all theſe left a neceflary reſerve 
to itſelf of the final Execution of Juſ- 
tice. Charitable Truſts are derived 
only from private Property : and the 
Proprietor, acting conſiſtent with the 
Laws of the kingdom, has as much 
right to model the diſtribution of it 
to all futurity, and appoint thoſe whom 
he will intruſt with the care of it, as 
he has to make a Will and appoint his 
Executors. And it is from the omiſſion 
only of the Founder's appointment, 
that the Crown interferes as general 
Guardian in Eccleſiaſtical Foundations, 
or on the defect of Heirs to the Foun- 
dler in Lay Corporations. And if the 
Crown, in either Caſe, at all interferes, 
where a Viſitor is appointed, it is only 
to ſee whether he has Juriſdiction; 
never to controul him when he acts 
within it. But the caſe of viſitors, 
which 
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which with reſpect to their determina- 
tion is final, is however, not properly an 
exception to the general Law of the 
Land that eſtabliſhes this right of ap- 
peal. For the hearing before the Viſi- 
tor is itſelf an appeal from ſome previ- 
ous determination of the College : and 
even in theſe caſes of private Judica- 
ture, I take it from clear principles of 
Law, the Viſitor of a College without 
. expreſs authority from the Statutes, can 
no more proceed or interfere in the 
firſt inſtance, than the King's Courts ia 
all other Caſes that are intruſted with 
the determination on appeal, can pro- 
ceed in the firſt reſort. 

2. The higher Courts themſelves 
are, likewiſe, in every Judgment or 
Decree they give, liable to be con- 
trouled by Writ of Error, or Appeal 
in Parliament, Their Practice alone 
is left them abſolute in their own 

U 4 hands; 
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hands; without which they could not 
proceed at all. 

There is ſomethyng ſo noble and 
elevated in this /aft great flage of Ap- 
peal, that it may challenge any nation 
to come near it: a Court conſiſting of 
perſons who from their birth, their 
education, their eſtates, have the greateſt 
opportunity of being well informed, 
and the leaſt imaginable probability 
of being under any undue influence 
whatever; who are aſſiſted by all the 
Judges, whoſe opinions upon any 
queſtion propoſed, they have a right 
to hear; and whoſe number, with all 
theſe advantages, exhibits the nobleſt 
Form of Judicature in the world. - 

Thus I have given you the beſt view 
I am able, in fo ſhort a time, of this 
large plan of Juriſdiction ; the excel- 
lence of which, I muſt repeat to you, 
conſiſts in the great accuracy, eaſe, 

and 
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and diſpatch, with which Juſtice is ad- 
miniſtered by theſe ſubdiviſions. of Ju- 
riſdiction; and at the ſame time in the 
ſecurity of it, in leaving none of theſe 
Juriſdictions abſolute and uncontroul- 
able : in giving not only ſome Appeal 
from every Court to another, but often 
in a beautiful gradation of Appeals be- 
fore it reaches the laſt reſort. 
$. 63. There, are likewiſe, ſome 
other particulars in this general ſketch 
of the outlines of Juriſdiftion, that 
muſt not be overlooked ; becauſe they 
ſeem to diſtinguiſh our Legal Conſtitu- 
tion much to its advantage. By this I 
mean to remind you of the occa/ional, 
as well as fanding diſtribution of Juſ- 
tice. The latter, I fear, I'have been 
too full in explaining ; much leſs need 
be ſaid of the other, by which I 
mean principally the Inſtitution of Cir- 
cuits: and yet this, I think, is what 
diſtinguiſhes: our Civil Adminiſtration, 
from 
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from that of all other Countries. All 
States, antient and modern, ſeem to 
have regulated the diſtant parts of their 
Dominions, by certain reſiding Magiſ- 
trates, whoſe Juriſdiftion is fixed with- 
in particular diſtricts : of which kind 
are the Governors of Provinces, in an- 
| tient times, and of Plantations in our 
own and other modern European States. 
Theſe, it is true, in all ages, have 
been under the controul of the ſu- 
perior Power of the State that ap- 
pointed them: and yet, Hiſtory, as 
| well as Experience, informs us, the 
| | Adminiſtration of Juſtice has not flow- 
ed fo ſmooth and uninterrupted, from 

| that very circumſtance of ſuch Magi- 
ſtrates being fixed without any kind 
of Rotation ; and particularly from 
their being placed at a great diſtance 
from the Center, If thoſe who pre- 
fide, are liable to influence in ſuch 
circumſtances ; the derivative powers 
under 
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under them, muſt be ſo, for the ſame. 
and much ſtronger reaſons. It is hence, 
I conceive, the Romans, to meet with 
one inconvenience, and check one ſpe- 
cies of corruption, prohibited a Judge 
to fit in a Province where he was born, 
That Policy has, perhaps, not been ſo 
well copied in our own Syſtem, by a 
fimilar prohibition of a Judge upon the 
Circuit, from fitting in a County where 
he was born or inhabits. If there 
were any grounds for the prohibition 
in our Syſtem, it ſhould have been ex- 
tended. The mere accidence of birth, 
or the ſtronger biaſs ſuppoſed to ariſe 
from bare habitation, would apply 
with tenfold weight againſt an Owner 
of a large eſtate, whether he reſided 
or not. That caſe is omitted by the 
proviſion; and yet, if a man was 
likely to favour his neighbours, he 
would be much more likely to be partial 
to hjs Tenants, Nay, if in Civil caſes, 

where 
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where alone the incapacity ariſes, ſuch 
attachments were likely to produce 
Corruption; much more, it may be 
thought, would it be in caſes of Blood. 
This exception was accordingly, from 
its own principle, originally extended as 
well as copied; but this large prohibi- 
tion, aided with a penalty by tlie Statute 
of Rich. II. both on Juſtices of Gaol 
Delivery and of Aſſize, was, on account 
of its general inconvenience, directly 
repealed, as to the Judge of the Crown 
Side, by an Act of the late King ; 
though in the Act of Hen. VIII. con- 
firming the Stat. of Rich. 1I. as to the 
prohibition of the Niſi- prius Judge, and 
omitting it as to the Judge of the Crown 
Side ; it might ſeem to have been virtu- 
ally repealed before. But it muſt be 
owned, limited as the incapacity ſtill is, 
its inconvenience is daily felt. Its Po- 
licy, in our Syſtem of Adminiſtration, 
independent of its inconvenience, may 
4 very 
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very reaſonably be queſtioned. For a 
Judge, in the Roman Law, (as in 
moſt Countries now) decided both on 
Law and Fact: our own, on the con- 
trary, have not only the ſingle pro- 
vince of deciding the Law ; but their 
opinion, in point of Law, can never, 
(we have ſcen) be fo final and conclu- 
five as not to be liable to be reviewed 
in ſome courſe of Appeal. Their in- 
dependency, in point of fixed ſalary, 
and their places now fixed for life, 
are reaſons that give an additional ſe- 
curity for freedom in their Judgments. 
Their Rotation too, in this occaſional , 
adminiſtration of Juſtice, is ſomething, // 
which diſtinguiſhes our legal Conſtitu- 
tion from that of all others; as much 
as the occaſional adminiſtration itſelf. 
The Common Law (whether to ſecure 
the integrity of the Office to the Pub- 
lic, or to prevent the burthen of it to 
Individuals) has always approved of an 
annual 
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annual or temporary, rather than a 
fixed delegation of Power. Of which 
Kind are the Sheriffs, and all the ſub- 
ordinate Peace officers. Need I add, 
the Law had, formerly, as little idea 
of a Member of Parliament being fixed 

for more than a year, as it now has of 
a Pariſh Officer? And tho' the judicial 

| character (as it is proper it ſhould be) 
is fixed; yet, in this Form of Juſtice, 
the Public have the benefit of Rota- 

tion, if there is any. But this is a 

trifling circumſtance, in compariſon of 

the great advantages that redound to 
the Public from the exerciſe of this 
courſe of Juſtice, 

It may be difficult to ſay, how an- 
tient this Inftitution of Circuits is: 
and rather than go too far back into fo 
obſcure a ſubject, I would enlarge a 
little upon its excellence. And its 
excellence principally conſiſts in that 
exact and nice diſtribution of Juſtice, 

that 
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that every body may be ſaid to have it 
at his own door. It may be compared 
to that antient method of cultivation, 


which conſiſts in watering an extenſive | 


range of meadows, by dividing a large 
ſtream into ſo many ſmall rills; each 
of which communicates a verdure and 


fertility to the parts through which it 


runs, that could in vain have been ex- 


pected had the whole flowed collectively 
in one channel. The Inſtitution, per- 
haps, will gather reputation, if we look 
back for ſome ages, between its firſt riſe, 
and the preſent, Inſtead of the Parties, 
with their Witneſſes, and the Jurors, 
being obliged to travel all over the 
Kingdom to the King's Courts, which 
at that time of day were moveable; 
the King's Court, by the Inſtitution 
of Circuits, is for a time (as it were) 
fixed in each County. - And conſider 
only, when roads were almoſt impaſſa- 
ble, and ſo little accommodation for 

/ 4 travelling, 
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travelling, (as we may eaſily judge, by 
looking only a century back) how | 
hard it would have been for every Sui- 
tor, to the expence of litigation, to 
have added this of travelling ? 

For a long time, however, only 

_ real actions were tried upon Circuits: 
the Statute of Weſtminſter extended 

the Juriſdiction of Juſtices of Aſſize, to 
tranſitory actions, where neither in 
point of value, nor length of time, 
the Examination before them was 
thought too great. And now this ex- 
cellent proviſion is, as it long has been, 
extended to every trial of fact that 
muſt be decided by a Jury. 

But beſides the diſpatch of Juſtice, 
which Circuits are principally calcu- 
lated to promote, they are the means 
of diffuſing Property as well as de- 
ciding it. The ſurpriſing concourſe 
' brought on this occaſion, from all 


parts of a County to the aſſize town, 
| which 
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which is generally choſen as near as 
can be to the center, greatly contri- 
butes to the opulence of thoſe places; | 
by promoting Inland Trade; So that 
this kind of circulation; ſo quick for 
a time, may be ſaid to produce a kind 
of political health to the County for the 
whole year. Then conſider, in a nobler 
view, the luſtre theſe meetings acquire. 
from the preſence of ſome of the prin- 
eipal perſons in the kingdom; many 
of whom, after having ſerved their 
Country in the higheſt ſtations in the 
Metropolis, now come to do it ſervice at 
home. Add to all this, the gaiety that 
eommonly accompan:es theſe ſolemni- 
ties. Let your recollection only rekin- 
dle your fancy; then you will picture 
to yourſelf, in ſuch a concourſe, the 
lively images of Milton. 


— The buſy hum of men; 

While throngs of Knights and Barons bold, 
In weeds of Peace high triumphs hold, : 
Vo I. III. X With 


30 EUNOMUS. 


Wich ftore of Ladies, whoſe bright eych 

Rein influence 
You will allow. this is a be pie- 
ture of theſe Aſſemblies; and not un- 
like the generality, tho' the colouring 
may be too high for ſome. 

$. 64. From this view then, it ap- 
pears, that the Public, almoſt in every 
ſhape, is the better for this excellent 
Iaſtitution. And, becauſe I am going 
to. ſay a few woras on the analogy, 
many of the parts of our Adminiſtra- 
tion bear to the whole; the ſubject 
we are now upon, points out one re- 
markable ſimilarity between the Be- 
clefiaftical and Civil Polity of this Coun- 
try. The Viſitations of the Clergy 
by the Biſhops in their reſpective Dio- 
ceſes, bearing no inconſiderable reſem- 
blance to the Inſtitution of Circuits; 
as their Convocation, compoſed of the 


King as their head, an upper houſe of 
Spiri- 


Spiritual Lords, and à lower of the 
Commons, does to the Parliament. 80 
true is it, as Sir H. Spelman has ſome- 
where obſerved of our Government, 
* that each ſide of the Arch deſcendeth 
„ alike,” _ 49 
The analogy, however, that ſubſiſts 
between the parts of Civil Govern- 


ment, compared with the whole, is 0 


much more remarkable than that be- 
tween the Eccleſiaſtical and Civil 
Powers. Not to be tedious, I ſhall 
inſtance this only in two particulars ; 
our Civil Corporations, and our Calanies 
abroad. . 

. Corporations. may be. ſaid (like the 
Conſtitution of which they, are a. party 
and the Government to which they 
are ſubordinate) to contain a Monar- 
chical, Ariſtocratical, and Popular 

Power ; the Mayor, Aldermen, and. 


_ Commonaky,, or whatever other terms 
| X 2 diſtin- 


diſtinguiſh the perſon preſiding, from 
thoſe over whom he preſides in a Cor- 
poration, with their gradations of 
Power, reſembling the King, Lords, 
and Commons in the Conſtitution, 
And in our Colonies in general, the 
Governor, his Council, and the Aſſem- 
bly, have the ſame analogy and re- 
@' ſemblance. Both Corporations and 
Colonies conform likewiſe to their 
great archetype in this; that they are 
both governed by ſome kind of Char- 
ters or written Laws, the je conſtruction 
of whieh is derived from eſtabliſhed 
uſage or « Common Law. 

The Origin of Government, how- 
ever, .in both theſe, differs from that, 
tho' the Form, as to the delegation 
and diſtribution of Power, ſubſtantially 
agrees z the ſupreme Magiſtrate, as 
well as the other internal parts of the 
Gm, being elective both in 


* | Corpora- 


DIALOGUE m. 309 


Corporations and occaſionally appointed 
in our Colonies ; though hereditary in 
the Conſtitution : the Conſtitution, 1 
-need not add, pains greatly, indeed, 
by the compariſon. The reſemblance 
I have ventured to point out in both, 
muſt be underſtood to be, in general 
-only, not abſolute and univerſal. For 
on the one hand, in many Corporations, 
the diſtribution of power is anomalous; 
and, on the other hand, our Colonies, 
taken all together, may be ſaid, in 
their turn, to exhibit every form of 
Government. The dixiſions of them 
into Regal, Proprietary, and Charter 
- Governments, correſponding, i in effect, 
to thoſe of a limited or abſolute Mo- 
narchy, and a Republic. But as what 
has been ſaid applies principally to the 
Regal Government, of which the 
greateſt number conſiſts, ſo far the 
a conformity does obtain. And as far as 


X 3 it 


. 
- eee 


ter of their $yſtem. The word, mother 


{P22 


| harmonious : like thoſe ſeveral Planets 
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it does, they are beautiful inſtances of 
itical ſtructure ; fimple, uniform and 


in our Syſtem, each performing moti- 
ons in its own orbit, while, at the 
' ame time, in its revolution round the 


Sun, it is admirably ſubſervient to 
| te Intereſt of the whole. And our 


Colonies, one would hope, muſt be 
convinced, (as experience in the end 

wall certainly teach them) that they 
give up their happineſs wheneyer they 
| quit their dependence; and like the 
| Planets, muſt at once loſe their light, 
heat, and activity, when their mations 


ceaſe to be at all regulated by the Cen- 


cauntry, is itſelf forcible enough to ex- 
plain the relation, and the duty that 
mutually reſults from the relation, The 
firſt ſettlers, and conſequently their de- 
Wen are Aae from the ſame 
common 
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common anceſtors: the term therefore 
implies on the one hand, ſome analogy 
to the ſubordination and obedience of u 
child, and at the ſame time it as evi. 
dently implies on the other the ben- 
derneſs and affection due from a 3 
rent. 
$. 65. Perhaps it would be an 
omiſſion in this draught of Jurifdic- 
tion, if I did not mention the inter- 
courſe between our own and other na- 
tions, for the mutual execution of Juf- 
tice. As Commerce has ſo vatloufly 
connected the intereſt of mankind with 
each other, however ſeparated by diſ- 
| tance of place, or political diſtrict; 
any Nation, our own in particular, 
conſidering the extent of its negoti- 
ations, would be much wanting in its 
adminiſttation of Government, if it 
made no proviſion to protect the Riglits, 
and redreſs the Injuries of Foreigners: 
Ss -7 Every 
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Every Government, I take it, has 3 
Right for its own Preſervation, to 
preſcribe, by ſettled Laws, how far it 
will admit the intermixture of For- 
Teigners ; and what Civil Rights it will 
inveſt them with. On: the contrary, 
every. Government, for the ſame rea- 
-ſon, has a right to preſcribe, How far 
it will permit the abſence of its own 
Members, in Foreign parts; under 
what Reſtrictions; and to puniſh thoſe 
Members who deſert its Service, at 
the time their own Country ſtands in 
need of it. 

As to the firſt, the Law of England 
is ſufficiently favourable to Aliens for 
the purpoſe of a mexcantile reſidenge. 
It endows them with the full right to 
perſonal Property; and protects them 
in the enjoyment and diſpoſal of it, 
as much as it does its own Subjects. 
Protection and Allegiance, are in all 

. 
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gaſes- reciprocal : and therefore, thoſe 
who for certain purpoſes acquire a Pro- 
tection for their perſons and their 
effects, mult, in certain reſpects, have a 
local, limited, and partial allegiance to 
the State where they reſide: tho' their 
natural Allegiance to their own Coun- 
try remains for ever firm and indeli- 
ble : natural Allegiance, and the De- 
fence of our Country, being (the ſame 
as Tully has ſaid of Self-Defence) non 
ſeripta ſed nata Lex quam non didici- 
mus, accepimus legimus ; verum ex Na- 
turd ipſd arripuimus, haufimus, expreſſi- 
mus. As far then as the purpoſes of 
Reſidence require, Aliens are conſidered 
as ſubjects, and alike reſponſible for 
their conduct. They can not be con- 
ſidered as Subjet$ to acquire or de- 
rive to others permanent real property, 
or to fill places of truſt: becauſe this 
requires a ſtricter Allegiance and cloſer 
| ties 
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ties to this Country, than they can 
obſerve, either for the purpoſe of their 
Reſidence, or conſiſtent with their na- 
tive Allegiance elſewhere. It is plea- 
ſant to obſerve, how the Law of Eng- 
bo breathed this liberal ſpirit to Fo- 
igners, even while Trade was little 
more than in its Infancy. There is 
no occaſion to cite a paſſage in Magna 
Charta, to which I allude. . 

F. 66. It is full as neceſſary for the 
preſervation of any Society, that it 
ſhould have a power to regulate the 
abſence of its own Members. Few 
inſtances, indeed, occur, which make 
it neceſſary for this power to be put in 
execution 3 but it would be bad Poli- 
tics, as well as bad Logic, to argue 
from the want of eferciſe, to the want 
of exiſtence of ſuch a Power. | 

Any perſon may, if he pleaſes, quit 
his native Country for ever: but then 
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he muſt give up his Rights, at the 
time he withdraws his Subjection. 
Becauſe, if the Society ſhould have 
occaſion for his ſervice, (of which the 
Society itſelf is the judge) it will not 
be at his option to chooſe whether he 
will aſſiſt it or not; to continue abroad, i 
and at the ſame time to expect, chat 
thoſe at home ſhould exert themſelves 
in preſervation of his Rights. 

If he, upon notice, refuſes his, 
aſſiſtance, the Society may puniſh his 
diſobedience, by confiſcating his Pro- 
perty. And what the Society may do to 
enforce his attendance in neceſſary caſes 
of Defence; it may dv, on ſtronger 
reaſons, to enforce a member to ap- 
pear who abſconds from Juſtice; or 
it may imply his guilt from his flight, 
and ſeize his effects to make reſtitu- 
tion to the State for his eie 
conduct. 


This 
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This power over its own Members, 
I take to be inherent in all Societies. 
The Law, of England, we ſhall ſee, 
applies this doctrine as to its own Sub- 
jects. It is on this ground that the Con- 
ſtitution enables the King to reſtrain 
his Subjects, in certain caſes, by Writ, 
from departing the Kingdom; to out- 
law, or deprive of all Civil Rights, 
thoſe who fly from Juſtice; and to 
prohibit, under neceflary Reſtrictions 
and Penalties, thoſe who, induced by 
imaginary proſpects of gain, can fo 


far forget their own Country, as to 


enter into Foreign ſervice, and ex- 
port, as far as their abilities reach, the 
Arts and Manufactures of this Country 
to rival nations. 
Thus, Philander, tho your G 
did not ſtop you from your travels, 
you ſee it might have done it, upon 
immediate occaſion of your ſervice: 
3 W you, 
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you, I am ſure, will repay your Coun- 
try for this Indulgence, by the greater 
ſervice your experience in Foreign parts, 
joined to the knowledge you will ac- 
quire of affairs at Home, will enable 
you to perform, 

8. 67. It yet remains behind to 
conſider, whether the Laws as well as 
the Subjects of other Countries, do 
at all fall under the conſideration of 
our Courts. | 

In many caſes, where queſtions ariſe 
between Foreigners and our own Peo- 
ple, the Courts here will take cogni- 
Zance of the Laws of other Countries, 
properly atteſted. And I do not ſup- 
pole, eſpecially where Foreign Laws 
were the grounds of the Contracts, 
that this was ever refuſed. But it well 
admits of a doubt, if Engliſh ſubjects, 
reſiding in Foreign countries, do make 
Contracts abroad, which being contrary 

to 
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ta the poſitive Law of this Realm, 
could be aided by no Court of Juſtice, 
if made here, whether our Courts will 
give them any ſanction, merely becauſe 
the contract was not contrary to the 
Law of that place abroad, where the 
Parties reſided at the time of making 
it, It was, indeed, made a queſtion, 
ig a ſtill more unfavourable light, 
whether a contract made abroad, con- 
trary, both to our own Law, and the 
Law of the Country where it was 
made, could be aided by our Courts 
of: Juſtice? The caſe, in which this 
point aroſe, was determined upon far 
other grounds: the point itſelf, I be- 
lieve, was never determined. 

For the ſame reaſon, founded on the 
noble ends of Juſtice, that our Courts 
will ſupport Foreign contracts, will 
they give credit m the Proceedings of 

Foreign 
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Foreign Courts, properly atteſted, and 
having compleat Juriſdiction. 
Indeed, Juſtice could never be done 
in any one Country, unleſs there was 
that univerſal good correſpondence. of 
one Country with another, in ſupport 
of it. | 
And the reaſons that may be urged 
for aiding Juſtice in Civil caſes, hold, 
infinitely. ſtronger when applied to 
Criminal. The intereſts: of Society 
itfelf, in general, are ſo deeply involved 
in this reſpect, that it can never be 
the real intereſt of one Country to 
nouriſh an impious Criminal in its 
boſom, who flies there for refuge 
againſt the Juſtice of his. own. . And [ 
ſcarce underſtand Lord Coke's doctrine 
en this point, —** That Foreign, king- 
„ doms, even in league with one 
* another, are Sanctuaries for any ſub- 
& jects flying from one another. How 
has 
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has he ſupported it? He ſays, © it is 
* holden, and ſo it hath been reſolved /** 
but he neither tells us when, nor 
| where it was reſolved. His examples 
from Hiſtory; are far from proving the 
point. The firſt, from Q. Eliz. time, 
ſhews good political reaſons, why her 
demands were not complied with; be- 
cauſe ſhe had before done what ſhe 
complained of. That from Hen. VIII; 
does not ſeem to prove any thing : and 
that about Pool the Earl of Suffolk; 
being delivered by the Court of Spain, 
proves (if any thing) the point I am 
contending for, and conſequently is in 
the teeth of Lord Coke's own aſſertion. 
Pooſſibly there may be inſtances, from 
Hiſtory, in ſupport of his aſſertion, 
in later times, even when the Law of 
Nations and Government was better 
underſtood, or more ſtrictly canvaſſed. 
Biſhop Burnet, I remember, relates 
| 4.. 


\ 
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his own eaſe, which is, in point of 
Fact, agreeable to Lord Coke's aſſer- 
tion. 

But the aſſertion itſelf, ſeems directly 
againſt the Law of Nations ; by which 
Societies are ſo far from having a 2 
power of injuring each other, that 
they ought, as Individuals ought in a 
ſtate of nature, to give all mutual 
aſſiſtance and protection, conſiſtent 
with their own preſervation. 

But Hiſtory, tho' it will not make 
the Law in this reſpect, is too apt to 
encourage the practice by recording the 
Facts: and theſe imaginary intereſts 
of nations, often diſguiſed under the 
ſpecious name of Reaſons of State, are 
too apt to prevail againſt the real In- 
tereſts, ever founded on ſolid Juſtice. 

Nor have the methods taken to 
guard againſt abuſes of this kind, al- 
ways been more defenfible than the 

Vol. III. Y abuſe 


' 
[ 
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abuſe itſelf. One way has been to ſeize 


the party privately, and convey him to 
his own Country. Another, to pre- 


vent protections of Foreign States in 
amity, by expreſs clauſes in a Treaty, 
I ſhall only obſerve, upon thefe two 
Methods, that the latter, tho' the only 
juſt one, is a prudent rather than a ne- 
ceſſary precaution : as ſuch a clauſe in 
a Treaty, only operates as a recognition, 
not a creation of Right. For if, from 
the very nature of Society, Subjects 
are anſwerable to their own nation for 
their criminal conduct; by the Law of 
nations, they may be juſtly demanded 
of Foreign States to which they fly: 
and the refuſal of delivering them up, 
is a juſt cauſe of War. | 
But on the other hand, if a Crimi- 
nal flies from his own to another State, 
for refuge; his own can not ſeize him 
there by violence. The caſe, io this 
$ reſpect, 
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reſpect, is much the ſame as (tough 


ſtronger than) that of purſuing an 


enemy's ſhip under the protection of a 
neutral Port. In both caſes you are firſt 


to apply to the Juſtice of the Country; 
if that is refuſed, you may reſort to 
war at your option. 

Thus it is that all nations are bound 


to aſſiſt each other in promoting the 


ends of Juſtice: they have their re- 
ward in doing ſo, by carrying on, at 
the ſame time, the end of their own 
preſervation. Our Conſtitution has 
made ſufficient proviſion for doing it; 
and can not be complained of on: this 

account, 
$. 68. Thus have I run over all that 
occurs to me upon this ſubje& of the 
Engliſh Conſtitution. I am thoroughly 
perſuaded of the imperfection of this 
ſketch, by way of doing Juſtice to the 
* yet, Jam inclined to think, 
12 enough 


| 
| 
| 
| 
| 
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enough has been ſaid in the courſe of 
our converſation, to excuſe me from 
the imputation of any intemperance 
in ſuch frequent encomiums on its ex- 
cellence. Tho' fired with ſuch a theme, 
had I fallen into exceſs, I would own 
it with pleaſure, as Tally did in ſpeak- 
ing of Plato, admiratione quadam com- 
motus ſepius fortaſſe laudo quam neceſſe 


eff 


I hope it has all along been un- 
derſtood, (for I have taken it for 
granted) that the eſſential frame and 
ſtructure of the Conſtitution is a 
thing independent of the actual ex- 
erciſe of Government, As different 
| as the execution of a Law from the 
| Law itſelf: or the conduct of any 
particular men from the abſtract na- 
ture of Morality. Nobody would 
judge of the excellence of any rule, 
from the accidental obſervance or ne- 
uh. - | 7's glect 


' DIALOGUE n. 323 


glect of it. It is ſufficient that the 
Conſtitution, in its own nature, is beſt 
adapted to promote the happineſs of 
Society ; that its freedom and reſtraints, 
are ſo admirably poized, that as little 
as poſſible, of natural Liberty, i is given 
up; at the ſame time that the good of 

Society i is, as much as poſſible, ſecured. | 
But tho' the actual exerciſe of Go- 
vernment is, at all times, quite another 
conſideration from that of the original 
frame of it; yet, the excellence of our 
own form of Government, is remark- 
able even here : that in caſes where the 
Adminiſtration has actually overſtrained 
the Conſtitution, there is ſomething in 
the temper and ſpirit of the People ſo 
admirably ſuited to the Conſtitution ;; 
that the remedies have commonly fol- 
lowed the diſtemper : and the Conſti- 
tution, in the end, has been reſtored, 
tho' not in every caſe without violent 
> if con- 
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convulſions. But, however, a torrent 

has of a ſudden ſwelled the ſtream, 
and threatened to overflow the Coun- 
| ary; it has, at length, ſunk within its 
proper channel, and run my on 

in its courſe, 

$. 69. 1 Gall not ſoruple to add, 
that j in this growth (as it were) of the 
Conſtitution to maturity, through ſo 
many ages, time has furniſhed it with 
many real and ſolid acquiſitions. This 
would be fully evident by conſidering 
the gradual improvements in each ſuc- 
ceſhve reign, A ſubject fo copious is 
entirely out of our preſent reach; it 
would beſides require a maſterly hand 
to make it intereſting without being 
tedious. Lord Hale (as far as his ſub- 
Jet would permit him) has ſhewed 
.the way, in one particular track ; and 
I do not deſpair of its being one day 
executed on a more extended plan. 
ALE But, 
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But, the moſt general recollection, 
without any regard to dates or preci- 
ſion, will ſerve to remind us of the 
comparatively greater happineſs we 
enjoy under this Conſtitution, than 
what our early Anceſtors did, Free- 
dom was always of its very eſſence; | 
but its freedom has been improved. 


2 — 


prog belides recommending the ſuc | | 
ceeding calm, have been followed with 
a much greater ſerenity, than ever pre- 
ceded them. 

Think ever ſo little of the miſeries 
formerly occaſioned by the unſettled 
ſucceſſion of the Crown; the ſtrug- 
gles between the Crown, and the 
Church; the Pope ſiding with either, 
as either had power to diſpute or de- 
fend his uſurpations. In the mean 
time, what was the political degrada- 
tion of the Kingdom in thoſe days, 

Y 4 when 
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when it was alternately ſubje& to D 
penſations or Interdicts from the See of 
Rome? Think how theſe conſtantly 
tended to ripen ſeeds of Rebellion, 
when aſſiſted by the exceſſive power 
of the Barons, and the frequent ab- 
ſence of the King in Foreign domi- 
nions : at a time too, when every great 
Baron had his Caſtle, which, accord- 
ing to his own caprice, he would con- 
vert into a Garriſon, either for or 
againſt the Crown? Think too of the 
proviſions made for the ſecurity of our 
property and perſons in Magna Charta, 
the Habeas Corpus Act, and the Bill 
| of Rights; of the abolition of the Foreſt 
' Laws, and of the rigours of the Feu- 
dal Syſtem. For tho' this Syſtem in 
its original was undoubtedly founded 
on the beſt principles of human nature, 
thoſe of genergſity and gratitude ; yet, 
purſued through all its conſequences, 
3 5 45 timg 
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time has ſufficiently ſnewed us, that 
it by no means ſuited the genius of a 
free and commercial Country. 

Think too, when with ſuch pains 
the purity of Religion was reſtored by 
the Reformation, of the care that has 
been ſince taken to preſerve the ſtabili y 
and freedom of it, by the 7, and To- | 
leration Acts : that on the one hand, 
an Indulgence might be given to the 
fcruples. of men in points of worſhip, 
that do not interfere with the ſubordi- 
nation of Government : on the other, 
that as far as the exerciſe of Govern- 
ment is concerned, the profeſſion of the 
eſtabliſhed Religion ſhould be the ne- 
ceſſary terms of an admiſſion to a ſhare 
of the Government. / 

Think too, of the much greater im- 
partiality in the manner of adminiſter- 
ing Juſtice at this time than formerly ; 
and the additional adyantage, to the 
P ublic, 
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Public, from the ſeat on the Bench being 
fixed for life. Think of the pains that 
have been taken to preſerve a diſinte- 
reſted choice of Members of Parlia- 
| ment, and their free conduct in it. That 
| theſe proviſions, i in the firſt caſe, have at 
times been wanting in their effect, is to 
be attributed, perhaps, more to a relax- 
ed execution of Laws, than a defect in 
the frame of them. That might be the 
caſe of any future proviſions of this 
kind. Think too of the free manner 
of paſſing Laws; the Crown and Par- 
liament both open to Petition; the 
free courſe of Laws when paſſed ; no 
Non objtantes, or Diſpenſations; no 
Money levied on the Public but by 
| Law; no exactions under the ſpecious 
P titles of Loans and Benevolences z no 


Oppreſſion of the Subject by Purvey- 
ances, and other arbitrary pretenſions 


| of Prerogative. 


I might 
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I might add, the further ſecurity 
we have for the internal tranquility of 
our Country, by all parts of the Iſland, 
and of the Dominions of the Crown, 
being brought under a more regular 
ſubordination, by the Settlement. of 
Ireland and Wales, and the Union 
with Scotland, Much might be faid 
too, on the great improvements in the 
face of this Country, by the eſtabliſh- 
ing of Poſts, and opening univerſal 
channels of communication, by the 

making of Roads and navigable Canals; 
and of the infinite reſources Trade has 


—— from the connection with che 


Colonies.— But theſe are endleſs topics; 
and had I not already given the fulleſt 
exerciſe of your. patience, the time of 
day would releaſe us from ſuch a wide 
range of diſputation. 

by 70. I ſhall haſten, therefore, to a 
concluſion ; and after all we have ſaid, 


docs 
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does it ſeem too much to aſſert, that, 
every ters. fairly conſidered, the Eng- 


___— — — 


to have its excellence juſtly . 
and that it may be compared with 
| thoſe of any Age or Country? — That 
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it wants few of thoſe improvements, 
which the boaſted plans of perfect 
Commonwealths, thoſe idle dreams of 
mere ſpeculative Politicians, have ob- 
truded on the world; often without 
knowing the real nature and genius of 
their own ?—And that it is not affected 
| (if the whole is taken together) by 
thoſe little ſtrokes of Satire in the ce- 
lebrated draughts of fancy, in the Lo- 
Pia, Atak , Atalantis, or Haun Land ? 
And as far as it is in the power of 
good Laws, in aid of the Conſtitution, 
to make good Subjects, we are happy 


above all others. And yet, when 1 
| | * 
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ſay this, I do moſt heartily join in 
the wiſh, that our Body of Statute 
Laws were to be thoroughly and ma- 
turely reviewed. Their perpetual in- 
creaſe even on the ſame ſubjects, is an 
additional argument, that Lord Bacon 
who recommended it even in his days 
comparatively wanted: and in time of 
profound Peace, it would perhaps be as 
great a Service, and public Bleſſing, as | 
the Parliament could beſtow on the Na- 
tion ! But as to the bulk of our Laws, 
conſidered merely in itſelf, I own, I 
do not ſee it in the light ſome affect 
to place it in. It has, indeed, been 
well obſerved by Tacitus, corruptiſima 
Reſpublica, plurime leges. But I would 
conſider the multiplicity of our Laws 
in a more amiable light ; not ſo much 
as the conſequence of Corruption, as 
of a jealous regard to Liberty. Our 
Conſtitution, by particularly defining 
every 
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every thing by Law, leaves us free in 
every caſe where the Law does not 
oblige: and, therefore, the Law, to 
reach all caſes, and not be arbitrary 
by conſtruction, muſt, in its nature, be 
voluminous. 

But a number of Laws, if they are 
Evidence of Corruption, are made, at 
the fame time, to check its progreſs, 
and to ſecure us from its effects. I 
know, in confirmation of Tacitus, it 
is a ſettled obſervation, (Ariſtotle made 
it of Greece, Salluſt afterwards did of 
| Rome, and the Fact till is ſo in America) 
that Infant States are governed by 
| Manners rather than Laws. But this 
will ſcarce ever be the caſs of Societies 
in a more advanced age. The truth 
is, the very temptation to Crimes, 
ſcarce exiſts in the infancy of Society. 
The weeds grow up with the fruit: 


the more modes of property increaſe, 
will 
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will likewiſe the modes of violating / 
property gain ground. Not but * 
Public Manners muſt always, in a great 
meaſure, correſpond with Laus; or 
Vice will, with eaſe, be too ſtrong 
for their Chains. The very riches of a | 
State do, in their own conſequence, 
introduce Vice; which is one reaſon, 
we are told, why many antient States 
were averſe to Commerce: becauſe 
Commerce, by importing Foreign lux- 
uries, tends to ſet the Manners of the 
People in Oppo/ition to the Laws, and 
by degrees produces a fpirit of Licen- 
tiouſneſs that is above them. | 

But the inference againſt the riches 
of a Kingdom, or the toleration of 
Commerce, becauſe it may multiply 
Vice, is as idle, as contending that 
Vice itſelf ſhould be tolerated in So=- 
ciety, becauſe private Vices are, in 
| many 
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many ſhapes, productive of public 
Riches: which is a maxim ſo deſtitute 
of ſolid reflection, that it has not pro- 
bability enough for a Fable. In both 
caſes, the remedy is apparently to be 
had from other quarters. Public riches 
may be promoted without the aſſiſtance 
of Vice; and Vice, tho it may be in- 
troduced by Commerce, may be re- 
ſtrained by other means than the re- 

ſtraint of Commerce itſelf. 
$. 71. I know of no way more ef- 
fectual to reſtrain it, than by good 
| | education of Children, and good ex- 
amples s of Parents. Without the latter, 
the beſt impreſſions acquired from the 
former may be ſoon effaced : where it 
prevails, its influence will extend to 
the utmoſt verge of domeſtic authority. 
And can it be doubted, whether that 
ſubordination and regularity that grace 
a Fa- 
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a Family are moſt likely to be ſervice- 

able to a State? Let every one, there- 

fore, in his own houſe, have a kind of 
Perfian School of Juſtice. Let the foun- 

dations be laid early for making a god 
Man, and a good Chriftian ; which will, 

in due time, form the moſt perfect 
character in this world, (as compre- 
hending thoſe two, or rather giving 
full ſcope to the latter, by enlarging 
the ſphere of Virtue to its utmoſt) in 
compleating that of a good Citizen. 

Then the' Laws will have the beſt ef- 

| fe, that can even be wiſhed for in 

theory, that of being a Rule in all caſer, 

rather than a Reſtraint in a few: 


4 72. Nothing more paſſed, mate- 
rial, on this ſubject; and with it the 
converſation cloſed: for as the ſhowers, 
which are uſual at this time of the 
Vor. III. 2 year, 
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year, had ſerved to lengthen the con- 
| verſation this morning, by keeping the 
„ company within doors; and the ſky 
began to clear, Eunomut propoſed a 
walk before dinner, which was readily 
agreed to by Policrites and Philander. 


Ex p of Vo I. III. 
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